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JURISDICTIONAL STATEMENT. 

The jurisdiction of the lower Court is found in Sec¬ 
tion 101, Title 18 of the 1929 D. C. Code. The jurisdic¬ 
tion of this Court is found in Section 26, Title 18 of the 
Code. 

These three ai)peals are from a final decree of July 
3,1940 (R. 107, 108) construing the Will of Willard A. 
Lalor. 

Two questions regarding tlie Will were i-aised by the 
trustees under the Will. The first was whether that 
part of the testamentary trust which directs the trus¬ 
tees to accumulate the surplus income of the trust es¬ 
tate (which is approximately $40,000 annually) and to 
distribute it with the corpus of the trust estate at the 
end of the trust, i.e. twentv-one vears after the death 
of the survivor of two living nieces, is lawful. The sec¬ 
ond question was whether the testamentary trust itself 
is valid, i.e. whether it transcends the common law rule 
of perpetuities, the common law rule against aliena¬ 
tion of property, or Section 112, Title 25, p. 356 of the 
1929 D. C. Code. 

The Court ruled—eiting abundant authority—that 
the testamentary trust itself is valid and does not vio¬ 
late the eomuion law i-ule against per])etuities or the 
above section of the Code. Xotwithstandiiig this, the 
Court l uied that the tying up of income of the trust 
estate is against public policy and void in its inception. 
Xo authority was cited to sustain this latter ruling. 

(Xote: The guardian ad litem was appointed to rep¬ 
resent and defend the interests of those unborn who 
are designated as remaindermen to take the trust 
estate of Willard A. Lalor, both principal and surplus 
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income, at the termination of the trust set up in Ar- i 
tide Fifth of his Will. He was first appointed Decern- i 
l)er 6, 1938 (R. 29) which was before any of the infant | 
remaindermen were made parties to the litigation. He I 
was appointed again on April 22, 1940 (R. 60) after j 
certain infant remaindermen had been made parties i 
defendant and served with process, and he was finally 
appointed on April 29, 1940 (R. 61) after other infant 
remaindermen had been proceeded against by publica¬ 
tion.) I 

i 

STATEMENT OF CASE. j 

In chronological order the facts and proceedings j 
are: | 

1934, October 9: Willard A. Lalor, a bachelor and j 
a resident of the District of Columbia, died leaving a | 
Will dated November 19,1930 (R. 9-18). I 

Among his surviving relatives were two nieces, | 
Esther Lalor, now Esther Lalor Guth, born April 26, | 

1910, and Ruth Lalor, now Ruth Lalor Olson, born j 
January 22, 1907 (R. 23-24); they being tlie children of ! 
testator’s living brother Thomas Jefferson Lalor (R. | 

69). ^ I 

The following are the provisions of his Will to which i 

this litigation relates: I 

“Fifth—All the rest, residue and remainder of | 
my estate, both real and personal, of whatsoever i 
nature and wheresoever situated, of which I shall j 
be seized and possessed or to which I shall in any j 
way be entitled at the time of my death, I give, de- i 
vise and bequeath to my Trustee hereinafter 
named. In Trust Nevertheless, to invest, reinvest 
and keep the same invested for the period of 
twenty-one (21) years after the death of both my 
nieces, Esther Lalor and Ruth Lalor, and during 
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such trust period to collect, recover and receive 
the issues, income, interest and profits thereof, 
and after deducting the commissions of the 
Trustee and the proper and necessary expenses of 
the administration of the trust, to make payments 
from the same in quarterly installments of equal 
amount as follows, viz: 

(£ tt * * • • 

“I—The rest and remainder of the income, in¬ 
cluding the share of income of my brother and 
sister when they die and of any nephew or niece 
or friend referred to in the foregoing sub-para¬ 
graphs a, b, c, d, e, f, g, and h who may die during 
the trust period, except as hereinafter provided 
in the case of nephews and nieces leaving lawful 
issue surviving, is to be reinvested by the Trustee 
for the increase and benefit of this trust fund. 

“In the event that any of my said nephews or 
nieces, hereinabove named, shall die before the 
termination of this trust, leaving lawful issue him 
or her surviving, the amount of income directed 
to be paid to said nephews or nieces shall be paid 
to the lawful issue, if any, of such deceased 
nephew or niece, said issue taking per stirpes and 
not per capita. 

“Upon the expiration of the period of twenty- 
one (21) years after the date upon wliich the sur¬ 
vivor of my said nieces, Esther Lalor and Ruth 
Lalor shall have died, this trust shall terminate 
and my Trustee shall forthwith assign, transfer 
and pay over the principal and accumulations of 
said trust fund, or the property into which the 
same may have been converted, or the proceeds 
thereof, as follow’s, viz: 

“ J—To my nephew*, Charles Lalor Burdick, one- 
fifth (1/5) thereof, and if he be then deceased, to 
his law’ful issue per stirpes and not per capita. 

“K—To my nephew*, Thomas Morton Lalor, 
one-fifth (1/5) thereof, and if he be then deceased, 
to his lawful issue per stirpes and not per capita. 
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“L—To niy niece, iMargaret Lalor Cary, one- 
fifth (1/5) thereof, and if she be then deceased, 
to her lawful issue per stirpes and not per capita. 

“M—To the lawful issue per stirpes and not per 
capita of iny niece, Ruth Lalor, one-fifth (1/5) 
thereof. 

“N—To the lawful issue per stirpes and not per 
capita of my niece, Esther Lalor, the remaining 
one-fifth (1/5) thereof. 

“0—In the event that any of my nieces and 
nephews hereinbefore mentioned shall die leaving 
no lawful issue her or him surviving, then her or 
his one-fifth (1/5) share shall be divided equally 
among my surviving nieces and nephews above 
named and the lawful issue of any deceased niece 
or nephew above named, per stirpes and not per 
capita. ’ ’ 

No question regarding the validity of the underlying 

testarnentarv trust itself was made bv the testamen- 

* » 

tarv trustees in their original Bill filed December 
23, 1936 (R. 1-9); the question then raised being lim¬ 
ited to the validity of the surplus income accumulation 
clause (R. 4). They said— 

‘‘SIXTH: Plaintiffs have been advised by their 
counsel and verily believe and therefore allege 
that there are certain questions as to the proper 
construction and effect of the Last Will and Testa¬ 
ment of the said Willard A. Lalor, the determina¬ 
tion of which affects the duties of the plaintiffs 
and the rights and interests of the defendants 
herein or of some or all of them, and that accord- 
inglv the Trustees under said Last Will and Tes- 
tament cannot safely proceed with the adminis¬ 
tration of the trusts created by said Last AVill and 
Testament without the instructions of this Court 
insofar as concerns the several matters set forth 
as follows: 
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“1. Are the directions contained in said Article 
FIFTH of the Last Will and Testament of Wil¬ 
lard A. Lalor to accumulate surplus income, valid? 

“In and by Paraiifraph I of said Article FIFTH 
of the Last Will and Testament of said Testator, 
the rest and remainder of the income, including 
the share of income of any annuitant upon his 
death, before the termination of the trust, without 
leaving issue him surviving, is to be reinvested by 
the Trustees for the increase and benefit of the 
trust fund, though it is further provided that the 
surviving issue of nephews or nieces entitled to 
annuities shall receive the amount of income di¬ 
rected to be paid to such nephews or nieces. 

“Plaintiffs have been advised by their counsel 
and therefore allege that the question may arise 
as to whether the direction to accumulate surplus 
income contained in Paragraph I of said Article 
FIFTH of the Last Will and Testament of Wil¬ 
lard A. Lalor, is valid.” 

But in the supplemental Bill filed February 7, 1940 
CR. 56-59), the substituted and successor court trustees 
under the Will questioned also the validity of the 
whole of Article Fifth thereof. They said (R. 58)— 

“5. Since the filing of the bill of complaint an 
additional question has been raised, whether the 
provisions contained in Article Fifth of said last 
will and testament creating future remainder in¬ 
terests should be construed as valid or invalid.” 

It will of course be borne in mind throughout that 
the testator’s living next of kin who are his sister Anna 
Lalor Burdick, brother Thomas Jefferson Lalor, and 
niece Margaret Lalor Cary, could not themselves, ex¬ 
cept at the risk of forfeiting their benefits under the 
Will, question the validity of the Will because the tes- 
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tator in Article Tenth of his Will (R. 17) and in his| 
second codicil (R. 19-20) provided— i 

I 

“The Exec'utoi* and the Trustee of this my Last! 
Will and Testament is directed not to compromise | 
but to carry to the Court of last resort any contest | 
of this AVill and any beneficial provision herein j 
is hereby revoked so far as any contestant of this! 
Will is concerned and the share of such disinher-! 
ited coTitestant shall be distributed as provided in I 
case of death of a beneficiary without lawful! 
issue.” 1 

1 

By his Will the testator appointed Chemical Bank ; 
and Trust Company as executor and trustee (R. 17). i 
The testator left two Codicils to his Will. The first I 

i 

(R. 18) dated November 12, 1932 increased the annui- | 
ties to each of his friends named in paragraph H of | 
said Will from $1,000 to $1,500, but in all other re- | 
spects ratified his Will. By the second Codicil (R. i 
19) dated DecOTnber 1, 1933, he revoked the appoint- I 
inent of Chemical Bank and Trust Company as sole i 
executor and trustee, reappointed it and John Nicholas i 
as executors and trustees, and provided that in the | 
event the Chemical Bank and Timst Company re- | 
nounced its appointment the Bankers Trust Company | 
be appointed in its place and in case John Nicholas | 
predeceased him or renounced that (''harles L. Bur- ! 
dick, his nephew, be appointed as executor and trustee I 
m his place. In all other respects he ratified and ; 
confirmed his original Will as well as the first Codicil | 
thereto. | 

1935, Februarv 19: The Will and Codicils were ad- 

’ •' I 

mitted to probate by the Probate Court of the District i 
of Columbia and letters testamentary were issued to | 
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the executors John Nicholas and Chemical Bank and 
Trust Company (R. 3). 

1936, March 4: The final account of the executors 
was approved by the Probate Court and according to 
the account approximately two million dollars in cash 
and securities were turned over to the testamentary 
trustees to administer in accordance with the testa¬ 
mentary trust created by Article Fifth of the Will 
(R. 3)/ 

1936, December 23: Original bill filed by testamen¬ 
tary trustees John Nicholas and Chemical Bank and 
Trust Company (R. 1-9). 

1938, November 15: Petition of testamentary 
trustee. Chemical Bank and Trust Company, for per¬ 
mission to resign (R. 24-28). 

1938, November 23: Order allowing the testamen¬ 
tary trustee. Chemical Bank and Trust Company, to 
resign (R. 28). 

1939, June 5: Petition of John Nicholas, testa¬ 
mentary trustee, for permission to resign (R. 40-44). 
This petition was accompanied by renunciation (R. 43) 
of the Bankers Trust Company, the substitutionary 
trustee appointed by the testator in the second Codicil 
to his Will (R. 17).* 

1939, June 22: Charles Lalor Burdick, the substi¬ 
tuted trustee named by the testator in the second Co¬ 
dicil to his Will in the place of John Nicholas (R. 19- 
21), filed a petition for the appointment of the Chem¬ 
ical Bank and Trust Company, resigned testamentary 
trustee, as court trustee under the Will (R. 44-51), 
whereupon the Court appointed Chemical Bank and 
Trust Company and Charles Lalor Burdick as court 
trustees under the Will, fixed the penalty of their cor¬ 
porate bond, assumed jurisdiction of the administra¬ 
tion of the trust estate, etc. (R. 52-53). 
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1940, February 7: The court trustees by permis-i 
sion of the Court filed a supplemental bill (R. 56-59) | 
in which they adopted the oripnal bill (R. 1-9) filed byj 
their predecessors, and added as additional defendants 
the children, then living, of testator's nieces and i 
nephews. 1 

The case came on for trial before the Equity Court 1 
(Mr. Justice David A. Pine presiding) but only a part i 
of the record evidence is incorporated in the printed j 
record (R. 67-80). ! 

1940, June 27: The Court filed its opinion (R. 80- I 
94). I 

1940, July 3: The Court made findings of fact and j 
conclusions of law (R, 94-104). | 

1940, July 3: The guardian ad litem proposed and j 
submitted to the Court a final judgment which was | 

rejected by the Court (R. 104-107). I 

1940, July 3: The Court entered a final judgment j 
pursuant to the findings of fact and conclusions of ! 
law (R. 107-108). j 

The final judgment upheld the validity of Article j 
Fifth of the Will except paragraph I thereof (R. 14) i 
insofar as it directed the surplus income of the trust j 
estate to accumulate until the end of the trust and then j 
be distributed with the trust estate to the designated i 
remaindermen, which part was decreed to bo unlawful | 
because it transcended public policy (R. 80-94). | 

I 

Three separate appeals were taken from the decree | 
of July 3, 1940. i 

1940, July 10: The first appeal (No. 7773) was noted i 
by George C. Gertman, Guardian ad litem (R. 108). j 
1940, July 22: The second appeal (No. 7774) was i 
noted by the defendants Anna Lalor Burdick, Thomas | 
Jefferson Lalor, Charles Lalor Burdick, Thomas Mor- i 
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ton Lalor, Margaret Lalor Cary, Esther Lalor Guth 
and Ruth Lalor Olson (R. 120). 

1940, July 29: The third appeal (No. 7775) was 
noted by Charles Lalor Burdick and Chemical Bank 
and Trust Company as substituted and successor court 
trustees under the Last Will and Testament and Codi¬ 
cils of Willard A. Lalor, deceased (R. 121). 

Therefore all the parties plaintiff and defendant to 
the suit are before the Court as appellants and ap¬ 
pellees. 


STATEMENT OF POINTS. 

On appeal No. 7775 appellant George C. Gertman, 
Guardian ad litem, relies upon the following points 
(R. 109): 

♦ • • 

“The defendants John Alden Olson, Judith 
Anne Olson, Gregory Lalor Guth and Patricia 
Lou Lalor, through George C. Gertman, their 
Guardian ad lit on, and George C. Gertman, Guar¬ 
dian ad litem for the above named defendants and 
for unborn issue of the defendants, assign the 
following errors committed by the Court (Mr. 
Justice David A. Pine) in the trial and final dis- 
])osition of the above entitled cause on July 3, 
1940: 

“1. In not adjudging as a matter of law that 
Article Fifth of the Will^ of Willard A. Lalor, 
dated November 19, 1930, is valid in its entirety. 

‘ ‘ 2. In adjudging that Article Fifth of the Will 
of Willard A. Lalor, dated November 19, 1930, is 
not valid in its entirety. 

“3. In not adjudging in paragraphs numbered 
1 and 2 of the judgment that the Will of AVillard 
A. Lalor, dated November 19, 1930, in its entirety, 
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does not violate the common law rule of restraiijit 
upon alienation of property nor public policy, j 

“4. Til not decreeing as a matter of law that 
the part of Article Fifth of the Will which the 
C’ourt l)y the appealed decree has held to be vali^d 
does not violate the common law rule of restraiijt 
upon alienation of property nor public policy and 
thereby forever foreclose this question from here¬ 
after arising. | 

‘‘5. In striking down as invalid, and so adjudg¬ 
ing, the accumulation clause in sub-paragraph I of 
Article Fifth of the Will of Willard A. Laloii, 
dated November 19, 1930. | 

“6. In refusing, upon being requested so to do 
by the Guardian ad litem, to hold that the aforel- 
said aecumulation clause is valid and that it doeS 
not violate the common law rule of restraint upor^ 
alienation of property nor public policy. i 

“7. In adjudging that Willard A. Lalor die4 
intestate as to the surplus income from his trusli 
estate from the date of his death to the date ofl 

the termination of the trust. i 

! 

“8. In adjudging that the surplus income from! 
the trust estate of Willard A. Lalor from the date' 
of his death to the termination of the trust nowj 
belongs, x)asses and is distributable to the next ofj 
kin of Willard A. Lalor living at the time of hisj 
death, namely, his sister Anna Lalor Burdick, hisj 
brother Thomas Jetferson Lalor, and his niece j 
Margaret Lalor Cary, share and share alike. i 

“9. In not adjudging, as requested by the! 
Guardian ad litem, that the surplus income of the | 
trust estate from the date of the death of Willard I 
A. Lalor to the termination of the trust belongs | 
to the owners and beneficiaries thereof under sub- j 
paragraphs J, K, L, M and N of Article Fifth of j 
the Will of Willard A. Lalor, dated November 19, | 


I 
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1930, subject to the provisions of sub-paragraph 
0 of said Article Fifth of said Will. 

“10. In not making conclusions of law upon 
the facts adduced in evidence that Article Fifth 
of the Will of Willard A. Lalor, dated November 
19,1930, is valid in its entirety and does not in any 
particular violate Section 1023 of the 1901 District 
of Columbia Code, the common law rule against 
I)erpetuities, the common law rule against the re¬ 
straint upon alienation of property, nor public 
policy. 

“11. In not making a conclusion, and entering 
a decree accordingly, that the surplus income from 
the trust estate belongs as it accrues to the bene¬ 
ficiaries thereof named by Willard A. Lalor in sub- 
paragraphs J, K, L, M and N of Article Fifth of 
his said Will, subject to the provisions of sub¬ 
paragraph 0 thereof, and that no part thereof 
belongs or is distributable to the next of kin of 
said Willard A. Lalor as intestate property.’’ 

On appeal No. 7774 appellants there rely upon the 
following points (R. 120): 

• • • 

“The defendants Anna Lalor Burdick, Thomas 
Jefferson Lalor, Charles Lalor Burdick, Thomas 
Morton Lalor, Margaret Lalor Car\% Ruth Lalor 
Olson and Esther Lalor Guth specify the follow¬ 
ing points to be relied upon on this appeal: 

“1. The Court erred in adjudging (paragraph 
2 of the judgment of July 3, 1940) that the pro¬ 
visions of Article Fifth of the Will of Willard A. 
Lalor do not violate the provisions of Section 1023 
of the District of Columbia Code of 1901, Section 
112 of the 1929 District of Columbia Code. 

“2. The Court erred in failing to adjudge that 
the provisions of Article Fifth of said Will vio- 
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lates the provisions of Section 1023 of the Code bf 
the District of Columbia of 1901, Section 112 pf 
the 1929 Code of the District of Columbia.’’ | 

I 

1 

On appeal No. 7775 the appellants there rely uy)cin 
the following points (R. 122-123); | 

* • *1 

“Charles Lalor Burdick and Chemical Bank i& 
Trust Company, as substituted and successd|r 
trustees under the last will and testament olf 
Willard A. Lalor, deceased, and codicils thereto, 
hereby state the points on which they intend tb 
rely on appeal as follows: i 

“The Court erred in so far as the judgment 
holds that the provisions of the first paragraph ojf 
Paragraph I of Article Fifth of said will directf 
ing the accumulation of the rest and remainder of 
the income of the estate, over and above the coml 
missions of the trustees, the proper and necessarjj' 
expenses of administration of the trust, and thb 
annuities, are invalid, null and void, that said 
Willard A. Lalor died intestate as to such rest and 
remainder of income directed to be accumulated,! 
and that the right to such rest and remainder oti 
income which has already accrued and which mayj 
accrue in the future was distributable to, became! 
vested in and is the property of Anna Lalor Bur-i 
dick, Thomas Jefferson Lalor and Margaret Lalori 
Cary, share and share alike, as the only next of| 
kin of Willard A. Lalor, deceased.” j 

i 

SUMMARY OF ARGUMENT. | 

) 

It is the position of the guardian ad litem in these | 
three appeals— i 

1. That Article Fifth of the testator’s Will does not | 
transcend the common law rule of perpetuities, the ; 
common law rule of restraints against alienation, or I 


I 


i 

1 

I 


i 

i 
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the provisions of S. 112, Title 25, p. 356 of 1929 D. C. 
Code, and the appealed decree should have so stated. 

2. That a testator may tie up the whole or any part 
of the income of a testamentary trust estate for the 
same period as is allowed by law for the t3ring up of 
the trust estate itself, and that no public policy is of¬ 
fended if he does s-o. 

3. That the direction given by the testator regarding 
the tying up of the surplus income of the trust estate 
is identically the same direction as that which the law 
itself impliedly writes in every will in the absence of 
such express direction by the testator himself. 

4. That if the surplus income is- not allowed to ac¬ 
cumulate until the end of the trust, then it ought to go 
now in possession as it accrues to those to whom the 
testator gave it and should not go to others as intestate 
property. 


ARGUMENT. 

1. The distinguished trial Judge having upheld as 
valid Article Fifth of the Will, which creates the pri¬ 
mary testamentary trust, nothing need be added to his 
scholarly opinion upon this phase of the case (R. BO¬ 
SS), which is also reported in Fed. Supp. September 9, 
1940, p. 928. Indeed no one concerned himself much 
about this phase of the case in the trial Court because 
it was perfectly obvious that the trust itself transcends 
no rule of law either statutory or common. 

None of the parties specified in the pleadings in what 
manner the testamentary trust itself violates any rule 
of law and the authorities cited by Judge Pine are 
ample to meet any and all criticisms thereof which may 
be made in this Court. 


1 


15 i 

i 

Presumably the testator was of sound and disposing 
mind, memory and understanding and capable of exei- 
cuting a valid deed and contract inasmuch as his Will 
and Codicils were admitted to probate and his testa-i 
mentary capacity has not been questioned. Furtherj 
more the Will and Codicils were evidently drawn by 
one familiar with testamentary trust law and schooled 
in the use of appropriate language to convey the testa^ 
tor’s intention. It is apparent from the Will and! 
Codicils that the testator had carefully planned and! 
considered every contingency for which he desired to! 
provide and by positive and unambiguous language hel 
directed how his trust estate and the’ income thereof! 
should be held, administered and distributed. I 

2. The ultimate question in this case is: What i 
passed under the residuary testamentary trust? The i 
Will manifests an intention to make a complete dispo-1 
sition of all testator’s property, including the income | 
thereof, and to leave nothing to pass under the intes- ! 
tate laws. ! 

The residuary testamentary trust embraces “all the 
rest, residue and remainder of my estate” and the | 
trustees are directed “to invest, reinvest and keep the | 
same invested for the period of twenty-one (21) years j 
after the deaths of both of my nieces Esther Lalor and | 
Ruth Lalor”, and by the Sixth Article of the Will the I 
trustees are empowered to sell, mortgage, etc. Para- | 
graph I of Article Fifth directs the disposition of the ! 
corpus of the estate (plus accumulations) at the end 1 

of the trust. 1 

If the testator had not taken the precaution by para- i 
graph I of Article Fifth of his Will to expressly direct i 
that the surplus income of the trust estate should be | 
reinvested “for the increase and benefit of this trust | 

i 

i 

i 

I 
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fund/’ the law itself would automatically allow it to 
accumulate and blend with the corpus or capital of the 
trust estate for distribution at the end of the trust. 
Therefore the testator’s direction in this regard is only 
a statement of what the law itself would do if there 
had been no such direction given by the testator. 

Fitchie v. Broivn, 211 U. S. 321, 29 Sup. Ct. 106, 
53 L. Ed. 202. 

American Security <& Trust Co. v. Blair, 63 App. 
D. C. 170, 70 Fed. (2) 774, 775. 

The Equitable Guaranty d Trust Co. v. Rogers, 
7 Del. Chan. Reports, 398, 44 Atl. 789, 793. 

Hurford v. Haines, 67 Md. 240, 9 Atl. 540. 

(Note: The decision in Hurford v. Haines was 
wrritten by Chief Justice Alvey and is one of the cases 
referred to in the brief of the trustees in the case of 
Fitchie v. Brown, supra, and was referred to by the 
Supreme Court when it said— 

“Some of the cases upon this subject are gath¬ 
ered in the brief of counsel for the trustees and it 
is not necessary to cite them here.”) 

3. Remaindermen ought not be disappointed in their 
inheritance because a testator sees fit to direct what 
the law’ itself automatically ordains. It is the uni¬ 
versal common law’ in the United States that a testator 
may direct that all the income of his trust estate shall 
accumulate for the duration of the trust, and no public 
policy is thereby violated unless the trust extends for 
a period beyond life or lives in being at the testator’s 
death and twenty-one years thereafter. 


I 

i 

I 

i 
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In Dahlgren v. Pierce, 270 Fed. 507 (certiorari deJ 
nied 256 U. S. 672), the Court in reversing the DistrictJ 
Court, at p. 515, said— | 

“In trusts for accumulation, the entire income| 
may be tied up and paid to no one, provided thel 
final period of vesting or distribution does not| 
violate this rule against perpetuities. This is soj 
obvious that it is assumed as a starting point of ! 
all discussions whether particular trusts for accu- j 
mulation are good.” (Citations) | 

i 

1 

Perry on Trusts, s. 393, Vol. 1. j 

Moeller v. Kautz, 112 Conn. 481, 152 Atl. 886. | 

I 

Prof. Bogert in his work on Trusts and Trustees, | 
Vol. 1, s. 215, p. 644-650, discusses the subject of accu- i 

mulations. At p. 647, he says: | 

1 

“American Law: A majority of the American | 
States have no statute on the subject of accumu- | 
lations. The Thellusson Act, having been adopted i 
in England since the Revolution, is obviously not j 
a part of the common law here.” 1 

l 

See article by Lewis M. Simes, Professor of Law, ; 
University of Michigan, published in Vol. 7, April 1940, i 
Law Review, University of Chicago. i 

j 

4. There is no law which says that an accumulation j 
clause, which does not violate the common law rule | 
against perpetuities or any statutory law, shall be void i 
in its inception. Consequently the gift of the surplus in- | 
come, if it cannot legally be allowed to accumulate to ! 
await the termination of the trust, ought to be accel- ] 
erated and go in possession as it accrues to those to 
whom the testator gave it rather than to those whom 
the testator never intended to have it, namely, his next 


I 

I 

i 
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of kin. Upon this question see Leisenring^s Estate, 
237 Pa. 60, 85 Atl. 80,1916F L.R.A. 798, 1914B Anno¬ 
tated Cases 84. 

Respectfully submitted, 

George C. Gertman, 
Guardian ad litem. 
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STATEMENT OF CASE. j 

John, Willard, Anna and Thomas Jefferson Lalor were 
brothers and sister (R. 68). There were also one deceased 
sister and one deceased brother (R. 68). John was married 
but had no children (R. 69, 78). Willard was a bachelor 


I 

I 
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(E. 69). Anna was married and had one son, Charles Lalor 
Burdick (R. 68). Thomas Jefferson was married and had 
one son, Thomas Morton, and two daughters, Esther and 
Ruth (R. 69). The deceased sister left one daughter, Mar¬ 
garet Lalor Cary (R. 69). 

John Lalor was a mining capitalist, having interests in 
the Anaconda Copper Company and the Montana Power 
Company (R. 79). He was a man of money, around two 
million dollars (R. 73). Willard Lalor was general pas¬ 
senger agent of the C. B. & Q. Railroad at St. Louis (R. 78). 
He accumulated savings of about $300,000 (R. 79). He 
retired early (R. 80) and for many years lived with his 
brother, John, in New York (R. 78). 

John and Willard had a mutual understanding between 
them. Each willed to the other everything he had, and the 
understanding was that the survivor would take care of 
the rest of the family as to such funds as he inherited from 
the other (R. 75). John Lalor died in 1922 and left his 
estate of around $2,000,000 to Willard (R. 73). At the time 
of the probate of the will, the family asked the background 
of the will, and Willard assured the family that this money 
had been left him for life, and that during that time he was 
to set up a trust fund adequate for the other members of 
the family (R. 75). 

Willard Lalor never set up any such trust fund during 
his lifetime (R. 75). He contributed substantially nothing 
toward the early education of his nieces and nephews (R. 
77), and made only minor presents to them, such as fifty or 
a hundred dollars at Christmas (R. 77). After John Lalor’s 
death, he moved to Washington and lived at the Metropoli¬ 
tan Club (R. 78). 

On October 9, 1934, Willard Lalor died (R. 68). His 
estate amounted to about $2,000,000 after estate taxes and 
expenses (R. 3) and the funds received by him from John 
Lalor comprised the greater part of the estate (R. 75). 

By his wdll, Willard Lalor, after making certain educa¬ 
tional bequests, set up a trust, to run until 21 years after 
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the death of his nieces Ruth and Esther Lalor. He provided 
for graduated annuities to his brother, sister, nieces I and 
nephews. The income of the trust at its present value is 
estimated by the trustees at $80,000 a year (R. 4) and jit is 
improbable that the annual payments to the beneficiaries 
will total more than $36,000 a year (R. 3). | 

The will of Willard Lalor provided that the surpluss in¬ 
come, over and above the annual payments to the benefi¬ 
ciaries, should accumulate until the termination of the t|L*ust 
(R. 12), twenty-one years after the date upon wliichithe 
survivor of the two nieces, Esther and Ruth, should Have 
died (R. 15). At the termination of the trust, the principal 
and the accumulated income is to be divided among j the 
lawful issue of five nieces and nephews (R. 15). | 

As of March 26, 1940, the amount of accumulated surplus 
income in the hands of the trustees Avas $1^05,237.93 (R. 102). 
The annual income of the trust for 1939 was $85,012.94 ^ad 
the amount paid to annuitants was $31,500 (R. 102);jthe 
balance was accumulated as surplus. If Rutii Lalor, itho 
younger of the two nieces, survives Esthei' Lalor, and likes 
her life expectancy of 34 yeai-s to the age of 65 years, Ithe 
principal of the trust would amount to about $10,800,p00 
(R. 72, 103). If she lives to be 75 years old, the annjual 
income of the trust at the time of its termination, at presjent 
i-ates of earning, would be $378,000, the annuities wobld 
total $24,000, and the accumulation of surplus income wojLild 
be about $350,000 a year (R. 73). The corpus of the trpst 
would then amount to $14,300,000 (R. 72-73). i 

The status of the various beneficiaries at the time of the 
hearing was as follows: Mrs. Anna Lalor Burdick ijad 
been employed by the Federal Department of Educatijon, 
was then retired and has a small pension (R. 77). Her 
son, Charles Lalor Burdick, is married and has one chi|ld, 
born March 19, 1940 (R. 70). Thomas Jefferson Lalorj is 
retired and has substantially no estate (R. 76). His spn, 
Thomas Morton Lalor, is a stock clerk with the NoHh 
American Aviation Company (R. 76), and has no inde¬ 
pendent means (R. 76). Thomas Morton has one infiint 
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daughter, Patricia Lou, born March 9, 1926 (R. 58). Ruth 
Lalor is married and is now Mrs. Alden Gilbert Olson (R. 
57). Her husband is a school teacher and she has no inde¬ 
pendent income (R. 76). She has two children, John Alden, 
born December 15, 1937, and Judith Ann, born December 
23, 1938 (R. 57). Esther Lalor is married and is now Mrs. 
Gilbert Ellsworth Guth (R. 57). Her husband is the local 
agent for one of the oil companies in Califoniia, and she 
has no independent means (R. 76). She has one son, Greg¬ 
ory Lalor Guth, born February 10, 1939 (R. 57). Margaret 
Lalor Carv was at one time a school teacher but a number 
of years ago became permanently invalided; she has no 
means except this annuity and a trust fund from Mrs. John 
Lalor (R. 77). 

The Trustees of the Lalor Trust brought a suit for con¬ 
struction of Willard Lalor’s will, asking, among other 
things, whether the clause requiring the accumulation of 
income is to bo construed as valid (R. 4). All adult bene¬ 
ficiaries apy)eared as defendants, a Guardian ad lifnn was 
appointed for all minor beneficiaries and remaindermen, 
born and unborn, and all the defendants and the Guardian 
joined in the prayers for construction of the will. 

The court held the accumulation clause invalid R. 80, 
107; 33 Fed, Supp. 921. The Trustees and the Guardian 
appealed. 


QUESTION PRESENTED. 

The question presented is whether the clause in the will 
of Willard A. Lalor directing that the surplus income of 
his estate, beginning at $54,000 per year and increasing to 
a possible $350,000 per year, be accumulated for a period 
ending 21 years after the death of the survivor of his two 
young nieces, is valid. We take the position that it is not. 
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SUMMARY OF ARGUMENT. 

I 

I 

This is a case of first impression. i 

The so-called Thellusson case, a leading English decision 
and the only precedent in point, is inapplicable to the lease 
at bar for many reasons. There is no judicial determination 
of the question by an American court, although text writers 
purport to deduce a rule from the Thellusson case and judi¬ 
cial dictum contains similar references. 

The public policy applicable to the accumulation of in¬ 
come for the period of this trust—^two lives in being plus 
twenty-one years—is established without dissent by judicial 
pronouncement, the trend of legislation, legal authorities, 
text writers, and by economic and ethical considerations. 
As a matter of public policy the accumulation clause in ^his 
Will is void. No authority says the contrary. 

The case resolves into a question of judicial process, j 
The process of judicial decision is by logic, by history^ by 
custom and by justice, morals and social welfare. All fqur 
methods conclude that the accumulation clause in the Ldlor 
Will is- void. The common law is a living body of principles 
and includes the public policy. If the public policy be es¬ 
tablished, as it is in this case, the duty of the Court isita 
apply that policy. j 

In the concluding portions of the brief, comment will jbe 
made on various arguments advanced by the Appellant 
Trustees and the Guardian ad lifem. i 

ARGUMENT. j 

Much of the u:atoi-uil aud arguaioiit presented in two 

* I 

memoranda to the Court below by these Appellees is sum¬ 
marized in the brief of the Appellant Trustees in No. 777i5. 
At the risk of some repetition, however, we shall present 

• • * i 

the argument intact, in order that the several steps and the 
conclusion may be in clear i^erspective. We do not under¬ 
stand that statements in the Trustees’ brief as to what 
“may be contended against the validity of the provisioiis 
for accumulation” iniri)ort to reflect the argument which 
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may be presented by these Appellees. Obviously they could 
not do so. 

I. 

The Thellusson Case. 

It is impossible to iro far in argument upon the point 
presented in this case without discussing the Thellusson 
case, the leading case on the point, and the source from 
which all authorities, judicial and otherwise, draw their 
comments on the rule. The case is reported as Woodford 
V. Thellusson in 4 Ves. 227; 31 Reprint 117; and in 11 Ves. 
112 ; 32 Reprint 1030. 

The case and the action taken therein. 

The case arose in 1708 upon a will executed in 1796 by 
Peter Thellusson, a resident of Great Britain. Several 
points were involved, the one with which we are concerned 
among them. Thellusson left a fortune worth about £600,000 
(about the same as the Lalor fortune in the pending case). 
His will provided that after paying his family certain rela¬ 
tively small amounts, the remaining income should be ac¬ 
cumulated during the lives of his sons, grandsons and great- 
grandsons as might be living at his death, through the 
natural life of the last survivor. Ui)on the death of this 
survivor the fortune was to be divided into three lots, one 
to the eldest male lineal descendant of each of testator’s 
three sons; and upon failure of any of these three branches, 
then to the other two, or the other one. The actuary’s 
testimony was that the probable term of the accumulation 
was 80 years and that the accumulated fortune at that time 
would, at 5 per cent, be £23,000,000 ($150,000,000). Cross 
bills were brought in the Court of Chancery to declare the 
trusts void and to construe the will. The case was start¬ 
lingly similar to the case at bar. 

The Thellusson case was argued for five davs bv six bril- 
liant British barristers for the widow and children, three 
for the trustees and grandsons, and by the Attorney General 
and the Solicitor General. It was heard by the Lord Chan- 
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cellor (Loughborough), the Master of the Rolls, Sir Ricjliard 
Pepper Arden, and Justices Sir Francis Buller, and Sir 
Soulden Lawrence. A brief but authoritative resunije of 
the proceeding will be found in Hargrave’s Treatise on the 
Thellusson Act, a copy of which the Law Library of fJon- 
gress secured from England upon the inquiry of counsel in 
the case at bar. j 

The argument in the case. 

I 

The Thellusson will was attacked by counsel in the n|iost 
extravagant and unrestrained terms. The opening senteijices 
of the argument as reported were: | 

‘‘The dispositions made by this will are without'ex- 
ample, unnatural and absurd. The object is the lac- 
cumulation of immense masses of landed property! in 
the hands of a fev’ individuals; an object impolitic and 

pernicious.” i 

i 

Elsewhere occur the expressions “breach of the duty and 
the professions of the testator”, “vicious in the moral 
sense”, “injui-ious politically”, “dangerous to the public 
interest”, “odiousness of the trusts”, and similar descrip¬ 
tive phrases. I 

Upon opening the argument, counsel conceded that t|he 
question was not whether the will was “politic” but whethjer 
it was “legal”. The first two points made were technical 
arguments relating to the selection of the lives used jto 
measure the term of the trust. The third point wals: 
“Whether the enjoyment as well as the alienation of prop¬ 
erty can consistently with the principles of law be prevented 
by the same means for the same period.” The argument bn 
this latter point was that an executory devise was merely; a 
mode of entailing i)roperty, that an entail precluding enjoy¬ 
ment was wholly unknown, that trusts for accumulaticjn 
were not unknown to the courts but that no decision hajd 
ever held good an accumulation for such a period, that tbe 
court should fix a ))oundary, that the project in the wijl 
would disturb the whole economy of society, and that thjs 
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latitude had never existed. Mr. Hargrave conceded that 
the mere odiousness of the trusts would not suffice to invali¬ 
date them, and phrased the proper question as whether the 
trusts militated against any principle, rule or policy of the 
Law of England, or were of such a nature as to be unfit for 
execution by a court of chancery. He made three points, 
the first and third being technical but the second being that 
the trusts were so grossly unmeritorious, inconvenient, 
against public good, and improper as to reciuire condemna¬ 
tion. Upon this point he argued that such a combination of 
trust of accumulation with executory devise could not be 
endured without the most glaring and dangerous mischief 
to the country by locking up an immense revenue for many 
years to the injury of commerce, the revenue and the wealth 
of the country. He pointed out that executoiy devises were 
indulged against the genius of the English law and should 
not be extended, that cMpiity courts could act upon the 
princii)le of jmblic good, that trusts of ])osthumous accumu¬ 
lation were a novel j)ractice, and that such trusts for ag¬ 
grandizing families prospectively ought not to be counte¬ 
nanced, that posthumous accumulation of intermediate 
profits between the death of the testator and the vesting of 
an executory devise had obtained some footing in the law, 
but the allowing of the same latitude to accumulation as to 
executory devise had never been regularly argued or de¬ 
cided, and that it still remained to fix the boundary of trusts 
for accumulation. Mr. Mansfield argued forcefully that a 
power to restrain alienation did not imply a power to accu¬ 
mulate, and that the question presented in the case at bar 
had never been considered. 

The opinion of the court. 

Justice Lawrence was of opinion that in several cases the 
court had held that accumulated profits could, and in the 
absence of testamentary direction would, go to the y)erson 
who by the executory devise takes the thing from which the 
accumulation arose, and that while the period foi- which 
such accumulations might continue had apparently never 


I 


9 ! 

1 

I 

“struck the Court”, yet those decisions plainly adopte^ for 
accumulations the rules pertaining to executory deyises 
themselves. As to the public mischief apprehende4, he 
thought that the policy urged would deny to the court$ the 
right to execute a devise of a great fortune already accijmiu- 
lated at the time of death, that not all such accumulations 
would result in great fortunes because small amounts niight 
be involved, that the investment of the profits in land wias a 
sufficient circulation, that the objection to executory devises 
was the tendency to i)erpetuities but this was controlled by 
the established i-ule of time, and concluded, “If there rdally 
is a ground to apprehend a mischief of this soi-t, the remiedy 
must flow from another source,” obviously referring toithe 
Legislature. Justice Buller discussed onlv the technical 
points of construction. | 

The Master of the Rolls laid down the rule that the inten¬ 
tion of the testator must govern, regardless of the merit) or 
demerit of the intention, and “however they may condejmn 
the object.” Concluding his opinion, he said: i 

“It never entered into the mind of any Judge, how¬ 
ever much he might disapprove the particular devise, 
that he might upon grounds of policy or convenience 
subvert the rules, that had been established. I ire- 
member a case upon the Statute of Mortmain, colm- 
nionly, though not properly, so called, before a prede¬ 
cessor of your Lordship; who called the intention jof 
the testator in that case a })illar of vanity. That inten¬ 
tion did not deserve that title so well as the object jof 
this testator. In that case the Lord Chancellor said, |if 
the Law permitted the erection of such a pillar, he 
must, however reluctantly, lay the first stone. That, 
I fear, must be your Lordship’s opinion, if you thiijik 
this devise and bequest in point of Law good.” : 

I 

The Lord Chancellor remarked: | 

1 

“I have no difficulty in saying, the disposition is $o 
unkind and so illibei’al, that I think it no breach of dutiy 
in them (i. e., counsel) to endeavor to set it aside, if 
they can by Law.” | 


j 

1 





10 


The Lord Chancellor, for the reasons outlined by the judges, 
held the will valid. In brief, the court held that although 
the exact point at issue had never been decided, it had long 
been held that accumulations might go by executory devise, 
and it reasoned that this rule carried with it the same 
period of time for vesting and for accumulation. This was 
April 20, 1799, but the final decree was not then entered. 

Enactment of the Thellusson Act. 

Then an extraordinary step was taken, crucial in any 
consideration of the case in our time. A bill was introduced 
in the House of Lords, rei)utedly by Lord Loughborough, 
the Lord Chancellor himself, (see Hargrave’s Treatise, }>. 
39) prohibiting accumulations of income for periods longer 
than the minorities of minor beneficiaries or a term of 21 
years. Of so great public importance was the subject deemed 
to be that it was rushed to enactment (somewhat to the 
displeasure of some because of its awkward phraseology) 
and on July 28, 1800, became the law of Great Britain (39 
and 40 Geo. Ill, ch. 98). Thereafter, on February 19, 1801 
(Hargrave, p. 9), ten months after the opinions had been 
rendered, the Lord Chancellor rendered his final decree in 
the Thellusson case. The case was appealed to the House of 
Lords, was argued there for several days, and on or about 
June 30, 1805, was affirmed (11 Ves. 112; 32 Reprint 1030). 
Thus, before the decree was entered in this unusual case, 
the public policy of Great Britain was declared by legisla¬ 
tive act at the instigation of the Lord Chancellor who heard 
the case. The Act of Parliament represented His Lord¬ 
ship’s view of sound public policy but in deciding the case 
in court he deemed himself bound by rules of law which in 
his legal opinion had been established. 

Lord Campbell, in his Lives of the Lord Chancellors of 
England, has this to say about the case (Vol. VII, p. 436): 

“I ought to mention one other case which he decided, 
because it not only was perhaps the greatest in point 
of value that ever came before an English judge, but 
raised a question of law of much public importance; 
although it turned on such technical reasoning that I 
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cannot enter into the arguments on either side. I i|nean 
Thellusson vs. Woodford.” j 

And of Lord Loughborough, Lord Campbell says (p. 438): 

“Although hardly any of Lord Loughborough’s 
judgments were reversed, it must be confessed Ithat 
their authority has not been considered very high 
among lawyers. l\Tien Lord Ellenborough was dining 
at a imisne Judge’s—having been long engaged a 
discussion with him in the drawing room, the lad;^ of 
the house stepped up and said, ‘Come, my Lordj do 
give us some of your conversation—you have qeen 
talking law long enough.’ ‘Madam,’ said the Lord C]|iief 
Justice, ‘I beg your pardon, we have not been talking 
law, or anything like law; we have been talking of Ipne 
of the decisions of Lord Loughborough.’ ” i 

I 

The case is not applicable to the case at bar. | 

I 

Regardless of the validity of the decision in the Thellfis- 
son case as a judicial determination in the year 1799 of ^he 
legal point there involved, we contest its applicability i to 

this ease now at bar, and for several reasons: i 

i 

(1) The Thc'llnssoH case was never an authority in Enjg- 

lish law except retrospectively. The point had never befen 
decided before, and the decision had no effect thereafter 
because the law was differently declared by legislative ein- 
actment before final decision of the case. The rule ah- 
nounced in the case, therefore, was never applied in English 
law except in that one case alone. | 

The Appellant Trustees discuss the state of the laift^ 
“Prior to the Tliellusson case” (brief, pp. 14-16), but as 
thev finallv show, both the Attornev General and Mr. Jus- 
tice Lawrence stated that before that ease the question haid 
“never struck the Court.” So the case unquestionably 
stands as a lone decision. ! 

I 

(2) The decision is not an authority in this country. Ijf 
we take the view that the common law in this country Ava^ 
the existing state of law on a precise date (whether 1607'^ 
1773, 1776 or 1783), such ruling would exclude the decision 
in the Tliellusson case from the then-existing body of law^ 
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The case did not arise until long- after the conclusion of the 
Revolution. There was no judicially declared rule on the 
point in England up to the time of the Revolution. On the 
other hand, if wo take the view that the common law is a 
vague mass of law, potential as well as declared, and thus, 
when found, to be considered as having always existed, we 
are still without binding authority. What our courts might 
have held to be the law, we do not know, since they were 
never called upon to declare it. In this country, particularly 
in Maryland, only so much of the English law as might be 
deemed ])roperly api)licab!e under our institutions and cus¬ 
toms was applied by our courts. They might or might not 
have held as the English courts did in the TlidlKssou case. 
See Cooley on Const it iitioual Limitations (7th Ed.) p. 53; 
In re Heaton's Estate, 89 Vt. 550, 96 A. 21; Bo/cie v. Duvall, 
1 Gill & J. 175; Koontz v, Nohh, 16 ^Id. 549; Greenwood v. 
Greenwood, 28 Md. 369, 380; Dud row v. King, 117 Md. 182. 
The Court of Api)eals of Maryland has said: 

“It is said this is a common law action and the Eng¬ 
lish decisions, some of which sustain their position, 
have been pressed upon us with great earnestness by 
the applicant’s counsel, as the only j)roper guides to be 
followed in determining what the law of such cases is. 
Force is sought to be given to this argument, by the 
fact that our Declaration of Rights secures to the in¬ 
habitants of Maryland the common law of England. 
Our ancestors, uiKiuestionably, brought with them to 
this country that common law as their bii'thright and 
all our Constitutions have sacredly guarded it as one 
of the rights of the peo])le, ])ut the (!’onrts, which the 
same people have established to administer that law, 
are made the sole authoritative expositors of it for 
them. Decisions in England made since the American 
Revolution, while entitled to the greatest respeet, are 
not binding authorities U])on this Court * * Green¬ 
wood V. Greenwood, 28 Md. 369. 

Furthermore, if in this country the common law is con¬ 
sidered to be a mass of law which grows and changes and is 
theoretically always perfect, then our courts must consider 



I 


that law as perfected, not as it was before a change wjiich 
was dictated by a unanimous view of the public interest. 
The common law as amended bv the Thellusson Act Was 

V I 

considered in England to be the proper law on the subject. 
If the common law in this country be the proper, the coriject, 
law, whenever determined, or found, we insist that ithe 
common law applicable to this case, now at bar, is !the 
amended perfected law, and not the law which as unamen|ded 
shocked the sense of public interest a century and a half igo. 

(3) The major premise of the arguments and decision 

in the Thellusson case is fallacious in our jurisprudeijice. 
It was there conceded that the policy involved was no^ to 
be considered by the court. The stilted eighteenth ceiitijiry 
legalisms as to executory devises and entail were the boun¬ 
daries beyond which even the vehement eloquence and 'ex¬ 
haustive scholarship of counsel could not induce the cojart 
to go. To be sure, the learned Lord Chancellor fully reejog- 
nized the policy involved and the extent of its disastrous 
effects and took immediate and peremptory stops to abolish 
it, but in the consideration of the case in court, he permitted 
himself no such freedom. It is impossible to believe tljiat 
our courts could now consider the decision of that coujrt, 
rendered under such circumstances, as binding authority! of 
today. In the first place, our courts, as we shall point o^it, 
must and do give effect to public policy. And in the ii^xt 
place, there can be no conceivable reason why a mid-twen¬ 
tieth centuiy court should consider itself bound by a legal¬ 
istic conclusion of an eighteenth century court which that 
court itself thought was wrong as a matter of public policy. 
If we have reached no other conclusion concerning the fuijic- 
tions and province of courts of justice in this country in the 
past thirty years, we have certainly unanimously concluded 
that courts must not bind themselves by the cords of thejir 
owm ratiocination, but must give effect to evident public 
policy and public interest. j 

(4) As we shall point out later, the first sentence of tjie 
first section of our Code makes the common law as it was 


i 
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on February’ 27, 1801, after the enactment of the Thellusson 
Act, and not the ancient law as announced in the decision in 
the Thellusson case, the controlling authority upon the point 
in this jurisdiction. 

(5) We suggest the possibility of fallacy in the reason¬ 
ing of the learned judges in the case—at least to our modern 
minds. They reasoned that since by executory devise the 
vesting of title to principal could be postponed, and since 
interest belongs to him who takes principal, it necessarily 
follows that accumulation must be allowed for the full pe¬ 
riod during which vesting of title may be postponed. Be¬ 
cause, said they, accumulated interest is but another prin¬ 
cipal, and, further, the investment in land is a sufficient 
circulation. See Opinion of Lord Eldon, 32 Rep. 1043-44. 
The whole decision, when analyzed, seems to rest upon these 
premises. And we venture to suggest error. Of course 
accumulated income is capital, but it is capital only after 
it has been accumulated. The argument of the judges begs 
the (luestion. The question is whether the process by which 
income is converted into capital should be permitted to con¬ 
tinue over so long a period by posthumous power. Once 
accumulated, interest is capital. But the question is "whether 
to permit it to be accumulated and thus to become capital. 
The inquiry is advanced none whatsoever by saying that 
accumulated interest is capital. 

The conclusion drawn by the judges from their })remisos 
does not necessarily follow. And this is important because 
the same sort of reasoning is followed by the Trustees and 
Guardian in the case at bar. The fallacv lies in identifving 
income with capital as though the rules relating to one 
necessarily relate to the other. They do not. Rules relat¬ 
ing to the ownership of trees do not necessarily relate to the 
ownershi]) of apples. Rules as to taxation of property do 
not control the taxation of income. The simplest of future 
interests—life estate with remainder over—rests upon a 
ditTerencc between the capital and the income of the estate. 
By law capital may be left to one person and the income 
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therefrom to another person. Since by a simple declaration 
ill a will a testator may give capital to one and inconjie to 
the other, surely the law itself may make a similar division. 
If public policy so indicates, the law may give capital to 
one as the testator wished, and income to another by the 
law’s own processes and as public policy may require, j We 
see no legal necessity that income must go to him who t^kes 
principal. To say that income ordinarily goes to him|'who 
gets the principal, and to say that it must as a matter of 
law go to him, are two wholly different things. It sterns 
to us, therefore, that the judges erred in reasoning jthat 
since income is held to belong to him who owns the principal, 
therefore the period during which vesting of principal knay 
be postponed must be the period permitted for accuniiula- 
tion of income. To reach that conclusion, the premise wduld 
have to be that income must go to him who owns the 
cipal. There is no such rule of law. The utmost that|can 
be said is that interest ordinarily goes to such person. jThe 
law can, and does, permit otherwise; it can also direct 
otherwise. i 

Furthermore, to identify the period of accumulatior; of- 
income with the period of restraint upon alienation of prin¬ 
cipal by a mere process of legalistic logic, is to ignore (per¬ 
tain characteristics of income relating to its distribution 
and of capital relating to its alienation. These characteris¬ 
tics are not logistic but are economic or ethical, but no qne 
in our time will contend that the law will ignore econobiic 
or ethical characteristics. To the general mass of socij3ty 
the current alienation of principal is of no importance. Too 
long withclrawal of capital is objectionable and is cared for 
by the rule against perpetuities, but greatly accelerated 
transfer of principal sums is not vital. On the other hand 
the mass of society is interested in the current distribution 
of income. Income is the current translation into moneyj of 
the labor and mental energy of the mass of society, and 
society is entitled to the current circulation among its mekn- 
bers of the current results of their labor. And again, th0re 
is obvious ethical objection to a dead hand from a p4st 
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generation grasping the income of the living generation 
for the sole benefit of a future generation as yet unborn and 
unknown. The control of present income by a past genera¬ 
tion is bad on the one hand and, on the other hand, to com¬ 
pel the living generation to accumulate its own income for 
the benefit of an unknown future person is likewise bad. 
The latter objection is magnified in a case such as this 
where the amount accumulated would mean that the present 
generation is creating a tremendous source of power in some 
unknown person over the third generation from the present. 

The judges in the Thellusson case also premised that the 
rule as to a million pounds must necessarily be the same as 
that applicable to a hundred pounds. There is no such abso¬ 
lute rule of law. Such reasoning was appealing to the Lord 
Chancellor (Eldon, who sat on the Thellusson case upon 
appeal) who is reputed to have opposed the abolition of the 
death penalty for the theft of five shillings upon the ground 
that the result would be that some one would next propose 
its abolition for the theft of ten shillings. But the law is 
not now so. A j)erson is punished one way for the theft of 
a dollar and another way for the theft of a million dollars. 
A claim for five dollars is tried in one court and one for ten 
thousand dollars is tried in another. An estate of a hundred 
thousand dollars is taxed at one rate and an estate of ten 
million dollars at another rate. The law does not ignore 
the features of a huge sum of money which are peculiar to 
it and which do not exist in a small sum. 

II. 

Judicial Decision in This Country. 

There is no Thellnsson case in American jurisprudence so 
far as we can determine. In other words, we have not been 
able to find a ease in which an American court, required to 
decide the point upon a challenge, has held valid an accu¬ 
mulation of income for the full period of the rule against 
perpetuities. 
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Fitchie vs. Brown. 

Both the Trustees (brief, p. 40) and the Guardian ^|brief, 
p. 16) refer to Fitchie v. Brown, 211 U. S. 321, 29 Sup. Ct. 
106, as authority for the proposition that an accumulation 
may be permitted for the full period of the rule against 
perpetuities. Corpus Juris docs the same thing. | 

In the first place, no ])oint as to the validity of an jaccu- 
niulation for so long a period was either presented fo or 
mentioned by the Court. The case was an appeal frohi the 
Supremo Court of Hawaii and involved a will. Th0 will 
contained no direction for accumulating surplus, andjas a 
matter of fact made no mention of surplus income. How¬ 
ever, there was a surplus and the trustee desired an insitruc- 
tion as to what to do with it. The Court said to accumblate 
it. The important question in the case concerned th0 va¬ 
lidity of the trust itself which was to continue “for sojlong 
a period as is legally possible.” The Court held the trust 
to be good and to be for the period allowed by the i rule 
against perpetuities. Then in a short paragraph (bottom 
page 334) it held that the sur])lus income must accumi|late 
and go with the principal upon final disposition. In so fold¬ 
ing, the Court cited no cases but said, “Some of the cases 
upon this subject are gathered in the brief of counseli for 
the trustee and it is not necessary to cite them here.” |We 
have examined those cases, and such of them as are at all 
relevant go to the point that surplus income not otherwise 
expressly disposed of by the testator becomes part of | the 
corpus of a trust fund. Neither in the opinion of the Cburt 
nor in the eases cited, is there even mention of the point as 
to the validity of an accumulation for the full period of ithe 
rule against perpetuities. Moreover, although the Thellns- 
son case was referred to as an English case on another 
point, it was not referred to on the point of the validitji’ of 
the accumulation for such a period. The question '(vas 
simply neither discussed nor decided. j 

In the second place, and conclusively, the point in Fifdhie 
V. Brown, if the Court had considered it, would have bisen 

i 

I 

I 
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controlled by an Hawaiian statute w’hich made the English 
common law, as interpreted by English and American deci¬ 
sions, the law of Hawaii. The first section of the first chap¬ 
ter of the General Laws of Hawaii provides: 

“The common law of England, as ascertained by 
English and American decisions, is declared to be the 
common law of the Territory of Hawaii * * 

So if the Court had considered the point, it would have 
endeavored to ascertain the common law of England, as 
ascertained by English decisions, there being no American 
decisions on the matter. It would have come to the Thel- 
lusson case, supra, and stopped, there being no other deci¬ 
sions on the question. The Court would not have deter¬ 
mined the common law of this country in these times, be¬ 
cause that (luestion could not have arisen in that case. That 
the common law of ancient P^ngland is not necessarilv the 
common law of the United States in the year 1940, is estab¬ 
lished beyond question by many cases. See, e. g., Shelton v. 
Kmg, 229 U. S. 90; 33 Sup. Ct. 686. Fitchie v. Brown is 
not an authority on the point at issue in the case at bar. 
The point in that case would not have been the point here 
presented, and the fact is that neither point was mentioned. 
Tn order to apply that case to this one, the Court would have 
to hold that the English law as found in the Thellnsson case 
is binding at this time in this jurisdiction. 

Reference works. 

The general legal reference works contain somewhat sim¬ 
ilar statements on this matter. Corpus Juris, for example, 
states in its main text that accumulations mav continue 
throughout the period of the rule against perpetuities (48 
C. J. p. 989). But the only cases cited to the rule, either in 
the volume itself or in the annual annotations down to date, 
are the Thellnsson case, Fitchie v. Brown, supra, both al¬ 
ready discussed in detail, and the following: 

Kase/j V. Fidelity Trust Co. (Kv.), 115 S. W. 739, 131 

Kv. 609; 

•< ' 
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Congdon v. Congdon (Minn.), 200 N. W. 76,160 Minn. 

5 . . I 

Van Rigcr v. Hilton (N. J.), 78 A. 1055, 78 N. Eq. 

371; I 

Winters v. March (Tenn.), 202 S. W. 73, 139 Tjenn. 

496; I 

Goldtree v. Thompson (Calif.), 22 P. 50, 79 Cal. |613. 

! 

With all due respect to the scholarship of the editorjs of 
Corpus Juris, none of these cases cited, e.xcept the Thellus- 
son case, is judicial authority for the rule stated in the tfext. 
Kasey v. Fidelity Trust Co. involved an accumulation fpr a 
life in being and the life tenant had predeceased the testjjitor 
whose will established the trust. Moreov^er, the question to 
which the court addressed itself was the validity of i the 
trust itself under the rule against perpetuities. Congdon 
V. Congdon was a Minnesota case, and Minnesota ha|s a 
statute limiting accumulations to the minority of minor 
beneficiaries. Van Riper v. TJilton involved an accunpila- 
tion only until the youngest living grandson of the graptor 
reached twenty-six years, whicli was only five years beyond 
his minority. The question was whether a grandson jea 
ventre so mere was included. Winters v. March concerned 
an accumulation limited to lives in being, and the question 
was whether the will contained any effective languagel of 
termination. Goldtree v. Thompson was a California c^se 
decided in 1889. California had a statute limiting acempu- 
lations to minorities, so decisions of its courts are not Au¬ 
thority for what some other law might be. 

Two cases have been mentioned to counsel in connection 
with this case, but neither determined the point here | at 
issue. In Smith v. Thomas, 317 Ill. 150, no point as to |he 
invalidity of the accumulation at common law was raided 
or mentioned. In Robinson v. Bonaparte, 102 Md. 63, fhe 
trustee had power to spend all the income and not accumu¬ 
late any; moreover, the “life in being” was that iof 
testatoi*’s wife and no such period as in the ease at bar vias 
involved. i 
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Ruling Case Law (21 R. C. L. 342) states the rule first in 
the negative and then in the affirmative with the negative 
added in the same sentence. Its only citation is to “Note; 
49 A. S. R. 118 and 127.” The only reference to accumula¬ 
tions in this citation is a very short paragraph discussing 
the general rule and citing Fosdick v. Fosdick, 6 Allen 
(Mass.) 41,43; Cochrane v. Schell, 140 N. Y. 527; Maurice v. 
Maurice, 43 N. Y. 376; Thorndike v. Loring, 15 Gray 391; 
and two English cases. None of these American cases is 
authoritv for such a rule. The New York cases dealt solelv 

* w 

with statutoiy problems and in both the Massachusetts 
cases the trusts were held void. 

We have explored the Digests (Century, Decennials and 
Annuals) and have not found a case similar to the one now 
at bar. 

Text books. 

Gray, in his great work on Perpetuities, discusses the 
matter of accumulations (Sec. 671, 2d Ed. 1906). He states 
the rule in the negative, i. e., he says that if the period of 
accumulation falls beyond the limits of the rule against 
perpetuities, it is bad. Of course, that is obvious. Gray 
makes no affirmative statement that accmnulatiofis ivithin 
the period of the rule against perpetuities are good. He 
cites many cases holding v’arious accumulation clauses void, 
but the only cases cited holding accumulations good are 
where the person to whom the accumulated income is to be 
paid has a vested indefeasible right to the possession of the 
principal or accumulation and so can end the accumulation 
at any time. This latter is undoubtedly a settled rule of 
law but is not pertinent to the case at bar. Thus Gray cites 
no cases to any rule that all accumulations within the rule 
against perpetuities are good. 

The latest and most extensive of the authorities in the 
field of Trusts has a long discussion of this problem. Bogert 
on Trusts and Trustees, published in 1935, beginning at Sec¬ 
tion 215, Vol. 1, p. 647, stated the situation in America thus: 
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1 

“The Thellusson Act, having been adopted in! Eng¬ 
land since the Revolution, is obviously not part the 
coninion law here. In these common law jurisdictions 
the rule against remoteness of vesting affects the pro¬ 
vision foi* accumulations where the instrument cijeates 
contingent interests in the accumulations. j 

“If the settlor provides for accumulations of inCome, 
and does not at once vest the ownership of them ini defi¬ 
nite persons, he must provide for their vesting; at a 
future date, and this future date must be sure io be 
within lives in being and twentv-one vears. * 1* * 

•T’ 4 4 

IVliile the authorities are not numerous or very plear 
in their discussion of the problem, it is believed j that 
they show that the courts hav'e limited such postpone¬ 
ment of the enjoyment of vested accumulations to Jives 
in being and twentv-one vears.'’ | 

The author cites a number of cases as authorities to his text. 
IVe have read each one and find, (1) that of the fourteen 
cited, the courts held the clauses involved in seven of tfiem 
to be invalid, (2) in two of the remaining seven no question 
of accumulation arose, (3) of the remaining five, onej ac¬ 
cumulation was for the minority of testator’s grandson,|one 
was for the grantor’s own life, one was for twenty ye'ars, 
and one for about nine years, and (4) in the remaining ciase, 
MoelJer v. Kaufz, discussed elsewhere herein, the court held 
that it had the power and duty to examine into the tefms 
and pei’iod of the accumulation regardless of the period of 
the rule against perpetuilies. Not one of the cases cited by 
this most modern authority concerns an accumulation which 
ran for anything like the maximum of the rule against jier- 
petuities. None of them decided, or had to decide, whether 
an accumulation for such a period was good or was bhd. 
We comment on each case in the footnote below. I 

Footnote: ■ 

Bogcrt cites the followinjj cases in support of the general rule 8tate(^ in 
his text: 

Morllcr V. Kaiii:. ir>2 A. SSG; 112 Conn. 4S1. This case is elsewhere '|dis- 
cusscd at length in this brief. | 

Kivihall V. CrncTcf r, ;"2 Me. 263. This case concerned a clause directing! an 
accumulation for 25 years. The court held the clause invalid. ! 

Afiflrcw.s V. Lincoln, 56 .\. S98; 95 Mo. 5-11; concerned an accumulation jfor 
.•;0 years. The court hold the whole trust invalid. (Continued on next page.) 
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After stating the rule which he believes to be correct, as 
above quoted, Mr. Bogert saves the point we are discussing 
in the pending case. He says: 

is possible that accumulation provisions are sub¬ 
ject to further restrictions based on public policy. If 
they arc useless, wasteful and arbitrary the courts may 
refuse to enforce them, even though the period and 
beneficiaries are satisfactory.’* 

Thus this author, writing in 1935, recognized the precise 
problem which we are presenting to this Court. He recog¬ 
nized that it had never been determined in this country, and, 
further, that, when presented, public policy, already well- 

Fo.'idick V. Fosdick, G Allen (Mass.) 41. 4.’), concerned a trust to continue 
until the youngest grandchild of the testatrix should reach the age of 21 years. 
The court held the trust and all its provisions invalid. 

Thorndike v. Loring, 15 Gray (Mass.) 31>1, concerned two bequests in trust, 
one for 21 years and the other, with accninulations, for ,5(t years. The court 
held both bequests void. 

Hall V. Hall, 123 Mass. 120. concerned a clause directing an accumulation 
until the grandchildren of testator reached the age of 35. The court held the 
bequest void. 

Amory V. Tniatecs of Amherst College, 118 N. K. 933; 229 Mass. 374, in¬ 
volved a declaration of trust and a will giving an interest in income to the 
grantor, or his nearest heir. The court held the trust void. 

Clafin V. Claflin, 20 N. E. 454; 149 Mass. 19, involved a trust which re¬ 
quired payment to testator’s son of $10,000 at 21 years, $10,000 at 25 years 
and the balance at 30 years. The son having become 21 d(*inandcd the entire 
balance of the fund. The question was whether he in whom the beneficial 
right h.as vested may demand complete possession. No question of accumula¬ 
tions was raised or involved in the case. 

In re Helme’s Estate, 123 A. 43; 95 N. .1. Eq. 197, involved a trust for 
accumulations for the benefit of testator’s grandchildren, directing p.ayments 
to each as they arrived at 21 years. The court held the entire clause void. 

Conn. Tr. Dep. Co. v. Hollister, 50 7.50; 74 Conn. 228, decided in 1901, 

involved a trust directing an accumulation for 29 years, and the court held the 
clause good. 

DeLadsdov v. Craicford, lOG A. 326; 93 Conn. 402, did not inv<>lvc any ac¬ 
cumulation clause but concerned an ordinary life estate with remainder "over. 

Turner v. Sec. Tr. 4' S. Vault Co.. 49 S. W. 9, is a Kentucky case in which an 
accumulation was directed for the minority of testator’s grandson, and was 
held valid. 

Melvin v. Hoff man, 235 S. W. 107; 290 Mo. 464. concerned a deed of trust 
which provided that the trustee should support the grantor from the income 
of the trust with remainder over to his wife. There was a possibility of some 
accumulation during the life time of the grantor but none thereafter. The 
court held the clause good. 

Shelton v. King, 229 U. S. 90, involved a trust to hast until a nephew, then 
16 years old, of testator reached the age of 25 ye.-irs. The Court held that no 
question of perpetuities was involved and sustained the cktuse. 
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established, would play its part. We are now' at bar' with 
the question anticij^ated by this authoiity. } 

Other textbook w'riters, such as Lew’in and Page, recite 
the rule as found in the Thellnsson case but, so far ds we 
have found, they do not cite a single American judicial jdeci- 
sion to the point. I 

According to the Corporation Trust Company’s Trust 
and Estate Law' Service (Sec. 14,004), the validity of an 
accumulation has been presented for judicial deteniiinf(tion 
in only three jurisdictions in this country w'hich havb no 
relevant statute. Three cases are cited, a iMaiiie case {An- 
flreics V. Lincoln, 50 A. 898, 95 Me. 541); a New’ Jersey jcase 
(Jn rc JJclnie’s Estate, 123 A. 43, 95 N. J. Eq. 197); aijid a 
Connecticut case v. D’Atro, 145 A. 161, 109 Cbnn. 

563). In eacli of these cases the court, for one reasoii or 
another, held the trust invalid. i 

The Appellant Trustees (brief, p. 26) refer to casesi in¬ 
volving accumulations until the youngest of three childjren 
reach the age of 25 years {King v. Elicit on, .36 App. D. C.jl), 
until the death of the testator’s wddow^ {American Eecuiiity 
(0 Trust Co. V. Blair, 63 App. D. C. 170, 70 Fed. 2nd 774), 
until the oldest grandchild should reach the age of .30 years 
{McT)onal«^ v. Fulton Trust Co., 71 App. D. C. 36, 107 Fed. 
2nd 237), but they refer to no case involving an accumula¬ 
tion such as the one in the case at bar, either as to length of 
time or as to amount. Cases in other jurisdictions in which 
accumulations have been held to be invalid (brief, pp. .32, 83, 
.34) and cases in which inuch shorter periods of time were in¬ 
volved (brief, p. 33) are cited. The Trustees sav (brief,! p. 

41), ‘ I 

1 

* there seems to have been no decision in tjlie 
United States involving a trust for tw’o lives in beipg 
and twenty-one years thereafter, or any ease involvitig 
a trust of the amount or probable length of the one iin 
the case at bar.” ■ 

I 

I 

I 

We agree with that statement. i 


I 

I 


j 

j 

1 
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Conclusion. 

There has been, so far as we can find, no Thellusson case 
in American jurisprudence. The present case, now before 
this Court, if it should result in the declaration of such a 
rule as that case announced, ivoidd be the first judicial deci¬ 
sion upon the point in this country. 

III. 

The Public Policy. 

AVe come now to consider the public policy involved in an 
accumulation of income such as is directed in the Lalor 
AVill. All the authorities, judicial and otherwise, English 
and American, seem to be unanimous on this point: As a 
matter of public policy, an accumulation such as this, is bad. 
AA’e have been able to find no announcement that such an 
accumulation is good as a matter of public policy. Should 
this Court so declare, it would be the first expression to 
that effect in English or American jurisprudence, so far as 
we have been able to discover. 

Congress. 

Congress has declared in specific language its policy on 
this matter in one jurisdiction in which it has complete 
power of legislation. In enacting a code of laws for the 
Canal Zone in 19.34 (Act of June 19, 1984), provisions were 
inserted dealing specifically with accumulations of income. 
Section .322 provided that all directions for the accumula¬ 
tion of income, except such as were allowed by the code, 
should be void, and Section .328 provided: 

“An accumulation of the income of property, for the 
benefit of one or more persons, may be directed by any 
\\dll or transfer in writing sufficient to pass the prop¬ 
erty out of which the fund is to arise, as follows: 

“1. If such accumulation is directed to commence 
on the creation of the interests out of which the income 
is to arise, it must be made for the benefit of one or 
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more minors then in being and terminate at the Expi¬ 
ration of their minority; or i 

‘ ‘ 2. If such accumulation is directed to commence at 
any time subsequent to the creation of the interests out 
of which the income is to arise, it must commEnce 
within the time in this chapter permitted for the vesting 
of future interests, and during the minority of 1 the 
beneficiary, and terminate at the expiration of such 

minority.” j 

1 

To be sure, this enactment related to the Canal Zone and 
not to the District of Columbia, and therefore has no direct 
controlling effect in this jurisdiction. But the fact is tpiat 
the policy which Congress has declared in so far as it has 
made any declaration, is that accumulations of income are 
permissible only during the period of the minority of mihor 
beneficiaries. A declaration to the same elfect by this Court 
w^ould be consistent with the only announced policy of Con¬ 
gress on the subject. Obviously Congi-ess could not intend 
a difference in public policy between the Canal Zone aind 
the District on a matter such as this. i 

The view of Congress as to the sound public policy in re¬ 
lation to indefinite accumulations of income may be ascer¬ 
tained in other ways. Wliether or not we quarrel with the 
use of taxing powers to achieve social purposes, wt can rec¬ 
ognize the fact that Congress has enacted and does enact, 
under the pressure of public opinion, tax statutes with socihl 
purposes in view. Whether the practice be good or bad, tljie 
action is a fact and the public policy which dictated the 
action is a fact. Moi-eover, whether tax statutes have social 
purposes or not, they are always conformed to some social 
or economic principle which Congress deems to be in the 
public interest. Congress does not pass tax statutes whicji 
run contrary to the social or economic principles which iit 
believes to be for the welfare of the country. Thus, thE 
economic and social policies which receive sanction in ta:j: 
laws are indicia of public policies approved by Congress;. 

Of course, the tax which is best recognized as founde^i 
upon the desirability of dissipating huge accumulations iE 
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the heavy, graduated estate tax. The Government takes as 
high as 70 per cent of portions of large estates. The power 
to levy such a tax lies in the authority of the Federal Gov¬ 
ernment to lay an excise on the devolution of property, and 
the practical desirability of such a tax is in the ease of 
administration and the justice of taxing unearned wealth. 
But the basic policy which justifies so complete a destruc¬ 
tion of great fortunes is the social desirability of breaking 
up great accumulations. 

Moreover, the two great sources of present day taxes, the 
income tax and the indirect taxes (sales, processing, manu¬ 
facturers’, etc.), depend for their yield upon the revolutions 
or interchange of money. The day when the majority of 
taxes were fixed upon capital values of land or j)ersonalty 
is passed. The income tax is, of course, dependent upon 
income computed principally upon the annual interchange 
of wages and prices. The indirect taxes depend upon the 
frequency and multitude of price amounts jjresenting them¬ 
selves in the billions of sales and purchases in economic 
life. The increased (]uantity of receipts in cash is at all 
times the most reliable of all liquid sources of taxation, and 
modern taxation ])olicy must endeavor as far as possible 
to make liquid sources of taxes the subjects of taxation. 
Any policy supporting the accumulation of income into non¬ 
liquid investment runs counter to this basic principle of 
deep public importance. A public policy which would en¬ 
courage or permit the freezing of annual income into fixed 
investments of a limited classification would therefore strike 
directly at the very heart of government financing. Such 
is not the public policy. 

The States. 

The situation in the States is interesting. Thirteen 
States (see footnote) have statutes limiting accumulations 


Alabama, Illinois, Pennsylvania. New York, Californin. Montami, North 
Dakota, South Dakota, Arizona, Michigan, Minnesota, Wisconsin and Indiana. 
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of income. All but two of these limitations are fojr the 
minority of minor beneficiaries. The other two arfe for 
lives in being-. Twenty-four States have no statutes, 
either in respect to alienation of corpus or in respect to 
accumulations of income. Seven have statutes on perpetui¬ 
ties embodying- the common law rule, without referring to 
accumulations, and four have constitutional provisioi^s to 
the same effect. i 

No State has by legislative enactment expressly permitted 
accumulations to continue for so long as the commonl law 
period for restriction upon alienation, or for anywhere bear 
that long. All of the thirteen which have made legislajtive 
declarations on the subject have limited accumulation^ to 
short periods, usually to the period of the beneficiary’si mi¬ 
nority. That these statutory enactments are declaratory of 
a public policy, and arc not merely legislative fiats, is clearly 
established by judicial references. I 

“The danger to public interests of such possiblejac- 
cumulations caused Parliament to promptly enact the 
law of 39 and 40 Geo. Ill, Ch. 98, popularly called the 
Thellusson Act and our statute is the outgrowth of tjmt 
legislation.’’ Porter v. Union Trust Co., 182 Ind. 6137, 

645; 108 N. E. 117. ! 

1 

“The statute f()rl)idding- testator to direct accumuila- 
tion of income is aimed essentially at the fact of acjm- 
mulation rather than testator’s intention, is intended\to 
prevent sterilizing of estate’s usufruct, and should !be 
given full effect to prevent accumulation by indirec¬ 
tion.” In re McLaughlin’s Estate, 299 N. Y. S. 559.j 

Statute governing accumulation of income of per¬ 
sonal property represents public policy and cannot be 
controlled by grantor’s intent, nor waived even by 
interested parties. Bankers Trust Co. v. Moy, 2^5 

N. Y. S. 77. i 

1 

State’s policy is to prevent and provide against 
accumulations of income for a long period of timje. 
State Bank d Trust Co. v. Foss, 257 Ill. App. 433; 
affirmed 175 N. E. 12. i 


i 

j 

I 

I 
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“* * * No principle of public policy declared by our 
statute law has been more firmly and rigidly upheld by 
the courts than this inhibition against accumulation.’’ 
Matter of Itogers, 48 N. Y. S. 175, 177; affirmed 161 
N. Y. 108. 

“The prohibition of accumulations longer than the 
minority of the takers of the interest was made to i)re- 
vent an unfeeling and selfish testator from so devising 
his estate as to make persons rich in the distant future, 
to the detriment of those during the period of limita¬ 
tion who had better claims on his bountv.’’ Goldtree v. 
Thompson, (1889) 179 Cal. 613, 22 P. 50. 

The Appellant Trustees say (brief, p. 41-42) that two 
states, California and Montana, “originally enacted statutes 
prescribing shorter periods for i)ermissible accumulations 
than for permissible sus])ension of the i)Ower of alienation 
but more recently have amended their accumulation statutes 
so as to ])erinit’’ accumulation for the full period within 
which the })ower of alienation may be suspended. The in¬ 
ference is that these two states have by statute permitted 
accumulation of income for the full period of the common 
law rule against perpetuities. The fact is that these states 
brought the two rules together by shortening the period 
during which alienation mag he suspended. They cut twenty- 
one years from the comn:on law rule against perpetuities. 
Having thus reduced this period to lives in being (or twenty- 
five years, an alternative in California), they permitted 
accumulations for the same period. Professor Simes, in 
the article hereinafter referred to, makes something of 
the same point. So far as the case at bar is concerned the 
deduction from the California and Montana situations is 
the opposite from that drawn by the Ai)pellant Trustees 
and by Professor Simes. Those two states indicate a dis- 
X^osition in this country to cut down even the j)eriod of the 
rule against perpetuities. They certainly do not indicate 
any disposition to XDermit accumulations of income for a 
period of lives in being plus twenty-one years. 
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Great Britain. ; 

I 

The English view on the policy involved is the saihe as 
all those expressed in this country. Mr. Hargrave hhs a 
full chapter entitled the Law Relating to Accunlula- 
tion before the Statute, and the Public Mischiefs \V^iich 
Might Have Arisen Therefrom, if Left Unamended’\ (p. 
39). These mischiefs he lists as Disherison of Childlren, 
Injury to Commerce and Danger to the Monarchy (p. |61). 
He says, “The former of the above mentioned evils, vijs:— 
the causeless disherison of unoffending families, was pro¬ 
duced by the dazzling prospect of remote but apparejntly 
boundless aggrandizement, presented by accumulatioi|i at 
compound interest for nearly a century. The latter, vi?:— 
injury to commerce, arose from the postponement of i the 
beneficial enjoyment and alienation of the accumulations 
under an executory devise, which prevented the property 
from being enjoyable or alienable, and virtually placed it 
in mortmain until the devise vested,” If other testaiors 
had been allowed to follow Thellusson’s example, Mr, liar- 
grave pertinently remarks, “in proportion as iiosthumious 
avarice should become fashionable, the landed estates hnd 
personal property of the whole country might have b'een 
brought into a condition of posthumous, and thereforei ir¬ 
revocable, non-user and non-enjoyment, for any beneficial 
purpose whatever, extending to as remote a jieriod of time 
as executory devise could be wire-drawn to include” (p, (ic). 

That the Thellusson Act was passed to meet these vbry 
obvious mischiefs as a matter of public policy is clear, ilts 
opening words were: ^‘■Whereas it is expedient’’ that these 
restrictions be laid. The circumstances of its introduction 
and passage, already i-elated, show the same object, I 

I 

Legal authorities. | 

Chancellor Kent (Kent’s Comm., Vol. 4 (14th Ed.) 28i,5), 
referring to the Thellusson case, has this to say: | 

“This is the most extraordinary instance upon record 
of calculating and unfeeling pride and vanity in a t^s- 
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tator, disregarding the ease and comfort of his imme¬ 
diate descendents, for the miserable satisfaction of en¬ 
joying in anticipation the wealth and aggrandizement 
of a distant posterity. Such an iron-hearted scheme of 
settlement, by withdrawing property for so long a pe¬ 
riod from all the uses and purposes of social life, was 
intolerable. It gave occasion to the statute of 39 and 
40 Geo. Ill, c. 98 * * etc., describing the statute. 

And in Vail v. Vail, 4 Paige 317, referring to the state 
statute forbidding accumulations beyond minorities, the 
Chancellor considered— 

“The statute check to accumulations a salutary provi¬ 
sion, and that no man ought to be permitted to withhold 
the income of his estate for the sole purpose of hoard¬ 
ing up wealth by compound interest after his death, 
to provide for a second or a third generation, or even 
for his immediate descendants, to be given them at the 
close of their lives, when they are no longer in a situa¬ 
tion to enjoy it. The statute ought to be coined into 
effect according to its spirit and intent, and so as to 
meet and correct those evils. 

Ruling Case Law (21 K. C. L. 432) says: 

“The underlying reason for the enactment of laws 
in restraint of accumulation is found in the policy of the 
law to prevent the indefinite accumulations of property 
for the benefit of individuals.” 

Bogert, in the work on Trusts already referred to, says 
(Vol 1, p. 645, par. 215): 

“The litigation over Thellusson’s will attracted 
much attention. The piling up of a fortune of the 
immense size which it entailed so shocked the bench 
and bar that a statute was passed to impose further 
restrictions upon settlors. It was thought to be against 
public policy to deyjrive all persons of the use and en¬ 
joyment of the income of property for such a long 
period and to permit the concentration of so much 
wealth in the hands of one person or one group. The 
resulting statute is called the Thellusson Act.” 


31 


The Appellant Trustees quote (brief, p. 35) from F<|)ulke 
on Rules Against Perpetuities, where he says that “Tljiis is 
a survivini? relic of aristocratic and feudal institution^ and 
is contrary to the public policy of a democracy”. And!they 
quote (brief, p. 36) from Holdsworth’s History of the Eng¬ 
lish Law, Vol. VII, where that author referred to “the post¬ 
humous avarice of Peter Tliellusson which showed that|co«- 
siderations of public policy, as well as considerations ot] jus¬ 
tice to near relatives, had made it necessary to resi^rain 
trusts for accumulation within a narrower time limit than 
that alloived by the rule against perpetuities^’ (italics jsup- 
plied). ] 

Then the Trustees (brief, p. 36) say “But Professor S|mes 
asks, ‘Should the rule of law which prohibits accumulat'|ions 
be more drastic than that which prohibits perpetuitiesj?’ ” 
They fail to give the Court the benefit of the conii)lete jcon- 
text of Professor Simes’ statement. In the article cited 
{Statutory Restrictions on the Accutmdation of Income, 7 
U. of Chicago L. R. 409), the full statement is: j 

“Is it more subversive of the public welfare tb tie 
up income as well as principal than merely to tiq up 
principal ? Should the rule of law which prohibits! ac¬ 
cumulations be more drastic than that which prohi|iits 
perpetuities? The English Parliament and the lelgis- 
latures of liiirteen American states have answerecj in 
the affirmative. With little more to guide them than 
the shocking will of Peter Thellusson and the astound¬ 
ing possibilities of compound interest, these legislatjors 
turned out a bodv of restrictive rules which has ien- 
dured for decades.” i 

Economics. 

Sound economics condemns accumulations of income jfor 
long periods. I 

Primitive production involved little of “indirect”—cajpi- 
tal—goods. A stick with which to knock cocoanuts off a ti:ee 
was enough. Over the centuries, however, production be¬ 
came more and more complicated and involved more ajnd 
more of such goods. This “capital” was the aggregate 
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residue, or surplus, of production over consumption; an ac¬ 
cumulated residue. The relativity of current consumption 
and this accumulated surplus has long been a problem of 
mankind. For centuries the Church struggled with it. The 
growing demands of men for goods with w’hich to produce 
goods resulted in the theory that thrift is a basic human 
virtue. 

In the latter half of the eighteenth century the so-called 
Industrial Revolution occurred and it brought forth a set 
of apologists and expositors, among them Adam Smith, J. 
B. Sav and later David Ricardo, who evolved a svstematic 
discipline which came to be known as political economy. 
They explained the “capitalistic” process and insisted upon 
the absolute necessity of fostering accumulation. (This was 
the atmosphere of the Thellusson case in 1799). Ricardo 
and his followers in the ninteenth century, John Stuart ^lill, 
W. S. Jevons, and W. X. Senior to F. W. Taussig and Karl 
Monger and many others, habitually admonished govern¬ 
ments to refrain from any form of taxation which might 
I'educe the motive to accumulation. These economists con¬ 
stituted the so-called “classical” or “orthodox” school. 
They i)i*opounded a simple formula: The wants of man are 
limitless and the needs of man are great; capital is the 
means of })roducing economic satisfactions; and accumula¬ 
tion makes ])ossible new capital. 

The orthodox doctrine did not go undisputed. There 
were economists and social theorists early in the nineteenth 
century who protested bitterly, among them Thomas Mal¬ 
thas, Robert Owen, Lord Lauderdale, Simonde de Sismonde, 
Karl Robertas, Karl Marx, Louis Blanc and J. A. Hobson. 
But most of these dissenters embraced or leaned toward 
some form of socialism and were labeled economically illit¬ 
erate by the schools, legislatures and courts. Accumulation 
became identified with social progress. 

The jmsition of the “orthodox” economists was summar¬ 
ized succinctly by John Stuart Mill as follows: 
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“Thus the limit of wealth is never deficiency ofi con¬ 
sumers, but of producers and productive power. E|very 
addition to capital gives to labor either additional em¬ 
ployment, or additional remuneration; enriches either 
the country, or the laboring class. If it finds additional 
hands to set to work it increases the aggregate produce; 
if only the same hands, it gives them a larger shafe of 
it; and perhaps even in this case, by stimulating tihem 
to greater exertion, augments the produce itself.” I 

This theory rested in part on an implicit belief 'that 
every supply gives rise to an equivalent demand, an equilib¬ 
rium of the forces of supply and demand, the imi)ossibility 
of over-production. j 

The economic depression of the nineteen-thirties broikght 
into the forefront some facts long existing but little recog¬ 
nized. The facts of unemployment, of idle factories and 
equipment, of goods rotting in warehouses for lacl^ of 
buyers at any price soon dominated the minds of theoi^ists 
and practical men alike. 'WHiat caused depressions? The 
theory that the welfare of society was promoted by placing 
no limits on accumulation was subjected to severe scrutiny. 
J. A. Hobson’s “under-consumption” or “over-savirig” 
theory of depression came in for renewed consideration. 
This theorv as stated bv Hobson was: I 

* Out of the surplus product in a progressive 
society, only a limited quantity of income can advian- 
tageously be put into new cai^ital, the rest being needed 
to raise the general volume of consumption so asj to 
furnish full employment for this new capital and the 
new labor power which such a distribution will evoke. 
The chief waste attending the accumulation of un]^ro- 
ductive surplus is that which causes an excess of the 
new capital to come into being, plant of various sqrts 
being increased so fast that an attempt to work the 
industrial system thus overloaded brings about a g|ut, 
followed by a fall of prices and a stoppage of industirial 
processes, which continues until the glut has been 
worked off, and trade reviving, the same vicious rofind 
of under-consumption, over-saving, over-production, 
and consequent depression again recurs.” | 


i 

j 

I 
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Many writers developed this thesis, including William T. 
Foster, Waddill Catchings, Stuart Chase, G. D. H. Cole, 
Adolph A. Berle, John ]\Iaynard Keynes. The Brookings 
Institute after a two-year study included in its findings the 
following: 

‘ ‘ Our study of the productive process led us to a neg¬ 
ative conclusion—no limiting factor or serious impedi¬ 
ment to a full utilization of our productive capacity 
could * * * be discovered. Our investigation of the 
distribution of income, on the other hand, revealed a 
maladjustment of basic significance. Our cajiacity to 
])roduce consumer goods has been chronically in excess 
of the amount which consumers are able, or willing, to 
take off the markets; and fJiift situation is attributable 
to the increasing proportion of the total income which 
is diverted to savings channels. The result is a chronic 
inability—despite such devices as high jiressure sales¬ 
manship, installment ci'edits, and loans to facilitate for¬ 
eign purchases—to find market outlets adequate to ab¬ 
sorb our full productive capacity.’’ 

The fact is that the nature of the economic society in 
which we now find ourselves differs from the type of society 
contemplated by the “orthodox” economists. The now-ac¬ 
cepted theories offer at least one angle of approach toward 
preserving the capitalistic system in this new and complex 

societv. We do not now include an analvsis of these theo- 

* • 

ries, but merely note their general acceptance by modern 
students. The foremost implication of these theories is a 
shift in emphasis from untrammeled capital accumulation 
to the recognition of the essential problem of furnishing a 
continuing stream of effective consuming power. Theoret¬ 
ical analyses, statistical studies, and the observed facts of 
the twentieth century have demonstrated the inadequacy of 
the classical equilibrium theories as a whole and the errors 
implicit in the traditional attitude toward accumulation. 
The traditional view that production and consumption au¬ 
tomatically balance has been discarded in favor of the idea 
that the widest distribution of income possible within the 
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1 

j 

I 

i 

I 

framework of capitalism and democratic institutions i4 the 
best end of public policy. i 

If it should be declared or implied that it is public policy 
to allow a large fund in trust to be accumulated automat¬ 
ically because a deceased person w’ills it so, then the piiblic 
is to that extent exposed to harm from a process w’hichi en¬ 
lightened economic and social theory, and public policy’ in 
other respects, condemns as being contrary to the pujblic 
interest. ! 

One further point needs to be mentioned in this respiect. 
Prof. Irving T. Fisher has evolved what he calls the “o\^er- 
indebtedness ” theorv. The theory is that large debts in 
terms of fixed amounts of money become increasingly hehvy 
burdens on debtors as prices fall, thus leading to distifess 
selling which in turn depresses prices further. Indirectly 
and directly thereby a liquidation of bank credits is induced, 
w’hich means a shrinkage in the volume of the circulating 
medium and of the demand for goods in general. We point 
to this situation because trust funds are customarily in- 
vested in debts of fixed money amounts. The “over-indefbt- 
edness” theory indicates how* the very nature of the legal 
requirements relative to trust fund investment intensifies 
the economic evils attendant upon accumulation fixed be¬ 
yond control by a dead hand and continuing for three gen¬ 
erations. 1 

I 

Ethics. 

i 

An accumulation of income for a period such as the dne 
here involved violates fundamental principles of ethifes. 
Upon the question of unrestricted freedom of alienation iof 
capital, tw’o ethical principles operate in conjunction. One 
is the principle wdiich supports the perpetuation of a fajn- 
ily. The family being the unit of social relationships, soupd 
ethics prescribe that it be permitted to sustain its positibn 
in the economic wmrld for a period. One member is there¬ 
fore permitted to restrict to a designated owmership Ijis 
property for a while after his own death. On the oth'pr 
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hand, public interest and welfare forbid that a dead hand 
from the past should shape and control the present. Prog¬ 
ress is stifled by such control. These two ethical principles, 
balanced one against the other, result in the rule of law 
})ermitting restraint upon alienation but limiting its time. 
Accumulation of income offers a different ethical problem. 
Income means livelihood from year to year to those en¬ 
titled to it. Its accumulation is dei)rivation of those living, 
for the greater glorv of those to come. It is disherison in 
the most acute form, and bears all the faults of disherison 
magnified to the utmost. Deprivation of power of aliena¬ 
tion for too long a period does violence to ethical obliga¬ 
tions, but deprivation of enjoyment to all the living genera¬ 
tion and beyond that to the third generation does greatei* 
violence to those same principles. 

All these considerations obtained in the English minds 
of a century-and-a-half ago. The i)rincij)le is even clearer 
and upon a broader basis to our mid-twentieth century 
American conceptions. The welfare of society, we clearly 
recognize, rests upon the human relationships of the whole 
mass of the ])eople, one to the other. That inter-relation¬ 
ship has become more and more complex. As the day of 
vast unoccupied spaces of land has passed, the rigors of 
self-su])port have increased and rest more and more upon 
the balanced adjustment of our lives to each other. To 
compel the earnings of present generations to be accumu¬ 
lated in order to provide immense power and prestige to 
some unknown person in a distant future is a violence to 
the moral responsibilities of this generation to its own 
struggling members. Income is in essence in these days a 
translation of the labor of living persons. An accumulation 
by trust demands the protection of government and the care 
of the court for its existence. To make such a demand, to 
the restriction of the existing generation in the use of its 
own earnings, solely for the benefit of a mythical person¬ 
age of the futui-e, is a complete violation of the ethical basis 
of our present civilization. Moreover, looking at the matter 
from, the standpoint of the individual, there is an ethical 
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violence involved in accunmlating; for years for the pujrpose 
of bestowing tremendous power ui)on a person yet upborn, 
whose cliai’acteristics, capacity foi- ])ower, social res]|)onsi- 
bility, etc., are wholly unknown. This sucking from passing 
genei-ations a ])art of the income of each to provide ajn un¬ 
known with great ])ower over his own people, is ah un¬ 
natural requirement of the i)resent Court and its supiport- 
ing government—as a matter of ethics it is vicious, i Our 
ethical concept is that power should be vested in a]|)ility 
and character. That conce])t i)recludes the sacrifice of 
known ])ersons to give ])Ower to a wholly mythical j per¬ 
sonage. j 

i 

Summary of public policy. | 

I 

There are scores of e.\i)ressions, British and Amerjican, 
legislative and judicial, that as a matter of public pplicy 
such an accumulation as we have before us in this caipe is 
invalid. Thei’e is nowhere, so far as we have been able to 
find, a declaration by anybody that as a matter of jikhlic 
policjf such an accumulation is valid. ! 

We can assert with assurance that in so fai’ as public 
policy is concerned, all declarations on the subject are! the 
same. There is no dissenting voice to the proposition that 
as a matter of ])ublic })olicy an accumulation of inconiei for 
the period ]irovided in this will is bad. If this Court should 
declare that such a clause as this is sound from the stgnd- 
j)oint of ])ublic ])olicy, its decision would be the first' re¬ 
corded in either English or American jurisprudence. I 


The Problem of Judicial Decision. i 

j 

I 

The situation in this case is as follows: | 

There is no })ertinent statute on the point in this juris¬ 
diction, either in the District of Columbia or in Maryland. 
There is no controlling judicial decison on the i)oint in tjhis 
jurisdiction or elsewhere in American jurisprudence. There 
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was no declaration of the common law in England on the 
point until 1800, and that judicial decision was nullified by 
legislative enactment, with the cooperation of the judges, 
before it ever became effective. The public policy, estab¬ 
lished by every declaration by any authority upon the point, 
is that the clause under consideration is invalid. Upon the 
basis of every sound consideration of ethics and economics 
the clause is invalid. The clause is invalid under every 
legislative pronouncement on the subject, either English or 
American. 

We come then to a consideration of the function of the 
Court in a situation thus constructed. The late Mr. Justice 
Cardozo in his Nature of the Judicial Process’’’ and again 
in his '^The Growth of the Law”, both of which have al¬ 
ready become goiideposts in the law, makes a fourfold divi¬ 
sion of the forces to be obeyed and the methods to be ap¬ 
plied. The four are the force of logic, the force of history, 
the force of custom and the force of justice, morals and 
social welfare. He points out that “no recipe for the 
mingling of the ingredients has yet been formulated”, and 
proceeds to discuss the direction of choice between the 
methods when such a choice is necessarv. Fortunatelv for 
us in our case, no confusion or conflict in result arises when 
the four methods are ai)plied. A choice of method does not 
control the outcome. 

Logic. 

In the Thellussou case the English judges felt that they 
had no choice of method. They were of the opinion that 
logic compelled a conclusion of validity to the clause in 
question when they reasoned from prior decisions holding 
that an accumulation of income belongs to him who takes 
the principal. Since vesting of right to the principal may 
be postponed for a specified period, it follows, they said, 
as a matter of inevitable logic, that an accumulation of in¬ 
come may continue for the same period. The judges voiced 
in vigorous fashion their view that as a matter of public 
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policy the clause was invalid, but held that they had no 
choice of method in reaching a decision, and “niarjshed 
to a pitiless conclusion under the prod of a remorseless 
logic which left them no alternative.” See ''The Grhwtli 
of the LauT\ p. 6b. This is what Dean Pound wouldjcall 
“^^echanical Jurisprudence” (8 Col. L. R. 603). | 

AVe have already indicated that the logic voiced in|tho 
TheUussou case, was faulty. The conclusion was not Nec¬ 
essary from the premises. They reasoned from an assuNied 
identity between capital and the accumulation of incclme, 
and an assumption that law applicable to one is necessairily 
ai)plicable to the other. 'Wo have pointed out in detail'the 
error in both assumptions, and we here repeat by reference 
the argument presented in paragraiJi 5 of our discussion 
of the ai)plicability of the Thellussou case, under Point I 
hereinabove. I 

Do the rul(‘s governing the suspension of the power! of 
alienation iiecessariii/ gov’ern the accumulation of incoriiie? 
The answer is that it is an historic fact that for 140 yesirs, 
the prevailing I'ules governing one have not governed ihe 
other. Since July 28, 1800, Great Britain has had one rjile 
for the period of accumulations and another rule for the 
period of i)erpetuities. Eleven of the states have one I’Nle 
on accumulations and another on perpetuities. This Covirt 
cannot now say that the rule as to one must be the rule jas 
to the other, because such a statement would be directly 
contrary to the historic fact. The fact is that the rules ajre 
different in Great Britain and in the United States. 

Nor do we find the answer in an analogy to the estab¬ 
lished rule. Reasoning by analogy must be based upon 
identity, or at least a substantial similarity, of subject mat¬ 
ter. There is no substantial similarity between the suspen¬ 
sion of the power of alienation of the corpus of a fund, aiid 
the accumulation of the income from such corpus. Histoijy 
so teaches, as we have just said. In reality there is no sub¬ 
stantial similarity. Wo have referred to an apple tre^. 
Obviously every principle of law, justice, i)ublic welfaiie 
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and coninion sense is for the preservation of the tree in 
good health for the longest possible period. But that rule 
does not require, by analogy, that all the apples from the 
tree be accumulated until the life of the tree expires. The 
law is full of rules which treat i)rincipal differently from 
income. The simplest life estate with remainder over is an 
example. Income in such a case is governed by one set of 
rules and corpus by another. Federal taxation under the 
16th Amendment to the Constitution is another. This 
Court cannot say that a rule of law relating to the ])rincipal 
of a fund initst apply to the income of the fund. There is 
no substantial similarity between the two concepts. There 
is no analog}’ upon which such reasoning could be based. 
Clear logic does not lead to a conclusion of validity to the 
clause in this will, and does not tug away from the conclu¬ 
sion of invalidity compelled by other methods of approach. 

History. 

The history of the law’ on the point has already been 
sketched in this brief. The problem originally arose in 
1798, was subjected to legislative action in Great Britain, 
has never arisen in this country, and a definite invalidity 
has been assigned to such a clause bv everv state w’hich has 
a statute on the subject, and by Congress in the only spe¬ 
cific enactment w’hich it has made on the point. Here are 
tw’o historical features, one that an ancient court decided 
the point thus, and the other that the w’hole tendency, or 
stream of thought, since that day has been w’ithout devia¬ 
tion in the opposite direction. Again w’e refer to .Justice 
Cardozo. “We need,” he said, “a selective process if his- 
torv is to be read as historv and not merelv as a barren 
chronicle,” and he points out the fallacy of treating as 
finalities the precedents of the year books instead of reading 
as history the movement forward to a goal. “An appeal to 
origins,” he says again, “will be futile, the significance 
perverted, unless tested and illumined by an appeal to 
ends.” 
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So we say to the Court, in its historical approach to ia de¬ 
cision in this case, that it is true that there is a ruling of 
validity to such a clause as this in an ancient year book, but 
the whole course of history, springing instantly into thb op¬ 
posite direction at the very time of that decision, has ibeen 
consistently and uniformly in the direction of invalidity. 
Mr. Justice Holmes in his “The Path of the Law” (Col¬ 
lected Legal Papers, 1920, p. 187) wrote, “It is revolting to 
have no better reason for a rule of law than that so it! was 
laid down in the time of Henry IV.” i 

j 

Custom. i 

i 

As to the third method of approach, that of the forcje of 
custom, in the field of law in which we are here involved we 
have no difficultv. It is not the custom for testators td at- 
tempt to accumulate the income of their estates untili all 
their living relatives have passed away and those of 'jthe 
next generation hav’c reached old age. Custom dictates 
current distribution of income. Only once in a great while 
—only twice in our known records—has a plain purposd to 
accumulate income for so great a time been showm. P^ter 
Thellusson in the eighteenth century and Willard Laloij in 
the twentieth are the persons who have made the attempt. 
The testator in Fitchie v. Brown, supra, apparently did hot 
contemplate the extent of the accumulation possibly |in- 
volved in his will. So that our contention for a decisionjof 
invalidity to this clause has all sanction from custom, i 

i 

i 

Justice, morals and social welfare. | 

1 

We come now to the fourth method of decision to which 
the Court may look. What are “the justice, the morals ahd 
social welfare, the nwres of the day” on this point? lye 
have indicated them at length. There can be no controversy 
but that public policy prohibits such an accumulation as 
this one. I 


I 

i 


I 
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The function of the Court. 

In deciding this case, the Court must write law for the 
District of Columbia. Until now this jurisdiction has had 
no pronouncement of law, one way or the other, on the point 
here involved. So this decision, either way, will announce 
for the first time the law on this subject for this jurisdic¬ 
tion. If the Court should decide that the clause is valid, it 
woidd thereby announce that the law for the District is di¬ 
rectly in conflict with every legislative pronouncement on 
the subject for the past 140 years. If the Court should de¬ 
cide that the clause is invalid, it would thereby announce 
the law on the subject, and that law would accord with all 
statutes on the point and with established public policy. 
In either event, the (^ourt must, in effect, make law. 

It is unlikely that a Court could be presented with a case 
in which the choice as to the nature of its judicial process is 
more clearly presented. On the one hand, the Court may 
ignore the whole trend of history, the unanimous pronounce¬ 
ment of public policy and any consideration of twentieth 
century public welfare, and hold itself bound by the stinted 
legalistic reasoning of the eighteenth centurv courts and 
an eighteenth centurv decision of an English court which 
was promptly repudiated by the English Parliament. On 
the other hand, the Court may adopt the method of decision 
so vigorously laid down for the guidance of American 
courts, by the Supreme Court of the United States in Funk 
V. United States, 290 U. S. 371, by ^Fr. Justice Cardozo in 
his ‘‘The Nature of the Judicial Process*’ and his “The 
Growth of the Law”, by Mr. Justice Stone in his numerous 
articles, and bv everv other liberal authoritv of the last 
quarter centuiy. The choice of the method of decision is 
perfectly clear. 

No question has been more thoroughly explored in recent 
times and none more completely answered. AVe shall dis¬ 
cuss only one case, because it contains an exhaustive treat¬ 
ment of the matter, but many opinions of recent years and, 
as we have said, the writings of many great judges and 
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other great legal authorities of our times are all to the jsame 
etfect. I 

Funk V. United States (290 U. S. 371) involved thie old 
question of whether the wife of a defendant in a criibinal 
case is a competent witness in his behalf. The Court! held 
that the controlling rule is that of the common lawj but 
held that the common law changes, that the tendency 
wrought by legislative enactments throughout the country 
and by judicial construction must be noted, and “the spirit 
(not the letter, be it observed) of this legislation” (an e'^cact 
quotation, italics in the original) control decision ofj the 
courts. The Court said (page 379): | 

“With the conclusion that the controlling rule is jthat 
of the common law, the Benson case and the Rosen case 
do not conflict; but both cases reject the notion, which 
the two earlier ones seem to accept, that the courts^, in 
the face of greatly changed conditions, are still chained 
to the ancient formulas and are powerless to declare 
and enforce modifications deemed to have been w’rouight 
in the common law itself by force of these changed c[on- 
ditions. * * * It mav be said that the court should don- 

^ I 

tinue to enforce the old rule, however contrarv to mod- 
em experience and thought, and however opposed,! in 
principle, to the general current of legislation and! of 
judicial opinion, it may have become, leaving to Con¬ 
gress the responsibility of changing it. Of course, Con¬ 
gress has that power; but if Congress fails to act, asj it 
has failed in respect of the matter now’ under revi(^w, 
and the court be called upon to decide the question, is it 
not the duty of the court, if it possess the pow’er, to de¬ 
cide it in accordance w’ith present day standards of wis¬ 
dom and justice rather than in accordance wdth sorne 
outw’orn and antiquated rule of the past? That tins 
court has the pow’or to do so is necessarily implicit in 
the opinions delivered in deciding the Benson and 
Rosen cases. And that implication, we think, rests 
upon substantial ground. The rule of the common law 
which denies the competency of one spouse to testify iln 
behalf of the other in a criminal prosecution has nbt 
been modified by Congressional legislation; nor hais 
Congress directed the federal courts to follow state lay 
upon that subject, as it has in respect of some other 
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subjects. That this court and the other federal courts, 
in this situation and by riglit of their own powers, may 
decline to enforce the ancient rule of the common law' 
under conditions as they now' exist w’e think is not 
fairly open to doubt.” 

Continuing, the Court said (page 38.3): 

“To concede this capacity for growdh and change in 
the common law’ by draw’ing ‘its inspiration from every 
fountain of justice,’ and at the same time to say that 
the courts of this countn’ are forever bound to perpet¬ 
uate such of its rules as, by every reasonable test, are 
found to be neither wise nor just, because we have once 
adopted them as suited to our situation and institutions 
at a particular time, is to deny to the common law’ in 
the place of its adoption a ‘Ilexibility and cai)acity for 
growth and adaptation’ which was ‘the peculiar boast 
and excellence’ of the system in the place of its origin. 

“The final question to wdiich w’e are thus brought is 
not that of the power of the fedei’al courts to amend 
or repeal any given rule or principle of the common 
law’, for they neither have nor claim that power, hut it 
is tJi(‘ question of the pou'er of these eourts, in the com¬ 
plete absence of Congressional legislation on the suh- 
ject, to fleclare and effectuate, upon common law prin¬ 
ciples, what is the present rule upon a given subject in 
the light of f und am entail g altered conditions, without 
regard to what has previouslg been deelared and prac¬ 
ticed. It has been said so often as to have become axio¬ 
matic that the common law* is not immutable but flexible, 
and by its owm principles adapts itself to varying condi¬ 
tions.” (Italics added) 

In United States v. Provident Trust Co., 291 U. S. 272, the 
Court had before it the ancient rule, stated by Coke and by 
Blackstone, that the law’ seeth no impossibility of issue even 
though both husband and wdfe be a hundred years old. The 
Court held that this antiquated rule of the common law’ must 
give w’ay to the light of modern science, and that the Court 
should so declare although Congress has not spoken on the 
matter. 
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To the same effect and of great interest is the discussion 
in the dissenting opinion of Mr. Justice Stone (in which the 
Chief Justice, Mr. Justice Brandeis and Mr. Justice Car- 
dozo concurred) in Dimick v. Schiedt, 293 U. S. 474, 4^8. 

The power and duty of the courts to declare the piiblic 
policy and to hold void contracts, wills, and other instru¬ 
ments and actions whenever they come into conflict with the 
public policy thus declared, is established beyond all qjues- 
tion. (See Footnote below) The Restatement of the Jliaw 
of Contracts says (Sec. 360): “Contracts contrary to pub¬ 
lic policy are generally unenforceable by any reme4y-” 
And the Supreme Court said, in Shelton v. King, 229 I!. S. 
90, 98: “There are limitations which public policy or gen¬ 
eral statutes impose upon all dispositions of property.’* 

I 

For example, the courts have, in the absence of Icfjislative enactmentsi, de¬ 
clared void as against public policy contracts such as the following: ! 

1. To pay alimony contingent upon granting of divorce decree (J/oorc v. 

"Moore, 255 Fed. 497; Spreckels v. Wakefield, 286 Fed. 465). | 

2. Agreements attempting to exempt ;i common carrier from liability! for 
negligence (Oceanic Steamship Navigating Company v. Corcoran, 9 F. (2d) 
724; B. 4" 0. Railway v. Foight, 176 U. S. 498; Knott v. Botany Mills,\179 
U. S. 69; The Kensington, 183 U. S. 263; San Giorgie J v. Rheinstrom (7o.,i 294 

U. S. 494). j 

3. Various forms of insurance contracts (Ritter v. MvtiMl Life Insurance 

Co., 169 U. S. 139; New York Life Insurance Company v. Gay, 36 F. (2d) 
634). ' ; 

4. Contracts with attorneys or agents involving various provisions (Nod,nan 

V. Gilbert, 68 F. (2d) 775; 63 Apj). D. C. 30; Coyne v’. Superior Jncincrq,tor 

Company, 80 F. (2d) 844; Marshall v. B. ^ 0, Railroad, 16 Howard 3il4; 
Tlasclton v. Sheckells, 202 U. S. 71; Weil v. Neary, 278 U. S. 160; Gcsellsc\iaft 
fur Draghtlosc Telegraphic M. B. H. v. Brown, 78 F. (2d) 410; 64 App. 
D. C. 357). ! 

5. Contracts with the Government procured by making fictitious bids (ilfc- 

Mullcn V. Hoffman, 174 U. S. 639). j 

6. Agreements to maintain fictitious prices for bank stock (Harper v. Cren¬ 
shaw, 82 F. (2d) 845; 65 App. D. C. 239 (certiorari denied 298 U. S. 685 )). 

Likewise, clauses in wills may be limited or held void by the courts'as 
against public policy even in the absence of legislative declaration. The rule 
ag.ainst perpetuities is, of course, the best known illustration of the power: of 
the courts to set down the rules of public policy with respect to testamentjiry 
disposition of property. There is no question that the common law rule against 
perpetuities originated in the judicial mind, for, as the court said of this ilule 
in Inglis v. Sailors^ Snug Harbor, 7 L. Ed. 617: <‘It is altogether an actl of 
judicial legislation * * and in Dahlgren v. Pierce, 270 Fed. 507, 514, the 

court, speaking of the rule against perpetuities, observed: “This doctrine 
was invented by the court to meet the new device of executory devises find 
springing uses.” | 
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Public policy is a variable. “The public policy of one 
generation may not, under changed conditions, be the public 
policy of another.” Patton v. United States, 281 U. S. 306. 
See also Pope Manufacturing Co. v. Gormully, 144 TJ. S. 
224, 233; Hartford Insurance Contpany v. Chicago M. <& S. 
Haihvay, 175 U. S. 91, quoting from Griswold v. 1. C. Rail¬ 
way, 90 Iowa 265; Black <& White Taxicab S Transfer Com¬ 
pany V. B. <& Y. Taxicab Company, 276 U. S. 518; Twin 
Cities Company v. Harding Glass Company, 283 U. S. 353, 
356; and Coyne v. Superior Incinerator Company, 80 Fed. 
(2d) 844. 

Even if the Thellusson case had been declaratory of the 
public policy of its day (which it was not, as we have shown), 
it is not necessarily declaratoiy of the public policy of today. 
Even though the case was a finding of the common law in 
1796, it does not necessarily state the common law of today. 
Even if the case determined the common law of England, 
it is not determinative of the common law in America. See 
Shelton v. King, 229 U. S. 90; 33 Sup. Ct. 686. 

The duty upon this Court is to declare the public policy 
in the United States of today, and the common law em¬ 
braces that policy. If the Court bases its decision upon 
that public policy, there can be no doubt as to the necessary 
judgment: The accumulation clause is invalid. No au¬ 
thority ain-where disputes that conclusion. 

V. 

Arguments of the Trustees. 

It remains for us to comment on a few of the arguments 
advanced by the Appellant Trustees, pages 40-42 of their 
brief. 

The first argument is that a rule that the permitted period 
for accumulation of income is the same as the period of the 
rule against perpetuities, has been taught in law schools, 
“has been generally accepted by lawyers throughout the 
country,” and that to change this by judicial determination 
would “probably” invalidate many trusts. Reference is 
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made to Gray and Leach because they include the Thellus- 
son case in their Case Books. | 

If the foregoing bo a compelling criterion for judicial 
determination, how greatly has the Supreme Court bf the 
United States erred in the past three years! The argument 
casually posits a denial of all life or possibility of growth 
to judicial development of law. It is a cry against the 
revival of the art of jurisprudence. Too many volumes 
have been written on the subject for us to attempt to djjscuss 
it here. The answer is in a multitude of great authojrities 
and legal writers, and in a multitude of Supreme (pourt 
decisions. It is sufficient to refer again to Funk v. tj. S., 
supra. " 1 

The Appellant Trustees next refer to a number of bases 
already discussed herein, and to Dahlgren v. Pierce\ 270 
Fed. 507. The latter case did not involve an accumul4tion, 
as the court pointed out, and the term of the trust itself was 
only for lives in being. References in the opinion to a| rule 
as to accumulations were merely by way of introductory 
dictum. ! 

Appellant Trustees next refer to Moeller v. Kautz\ 112 
Conn. 481, 152 A. 886. In that case, the Supreme CouH of 
Connecticut had before it a will which directed an accumu¬ 
lation for the period of the life of the last survivor ot| the 
testator’s children. We note that the period was 21 ybars 
less than the period in the case at bar. The court stated 
the rule usually found in the digests and in court dicta, 
citing the Thellusson case. Then the court said: i 


''There is, however, in the courts a power, rarel^ to 
be exercised and only in a clear case, to declare void 
testamentary provisions of the nature of the one\ we 
are considering, aside from any violation of the settled 
rules of law, because under the peculiar facts of \the 
case they contravene a sound public policy. Colonial 
Trust Co. vs. Brown, supra, page 285 of 105 Conn., |1.S5 
A. 555. Thus it is the general rule that the limitatibns 
upon the period during which income may accumulate 
do not apply to charities, vet in Woodruff vs. Marsh, 
63 Conn. 125, 138, 26 A. 846, 38 Am. St. Rep. 346, Iwe 
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recognized the right of the courts to curb the extent of 
accumulation for such purposes. * * * In Belcher vs. 
Phelps, 109 Conn. 7, 18, 144 A. 659, 663, we said that, 
if the will then before us had provided for an accumu¬ 
lation, we should be obliged to determine whether the 
limitation imi)Osed upon the enjoyment of this property 
through such accumulations was not an unreasonable 
restraint of alienation and in conflict with settled prin¬ 
ciples of public policy” (Italics added). 

The court in that case then jjroceeds to examine the 
facts in the case before it to determine whether it came 
within the rule. As to the excess income, while it was large, 
the court found two-thirds of it to have arisen in the first 
four years of the trust due to the devaluation of the dollar, 
and that what had accrued later was relatively small. As 
to the period of accumulation, the court found that the joint 
lives of the testator’s children as fixed by the mortality 
tables was not “a time so unreasonable as to justify a defeat 
of the testator’s intent” (p. 889). 

The court held the accumulation clause valid upon those 
findings as to the facts. 

Thus Moeller v. Kauts sustains our position completely. 
First, it asserts the power of the court to declare void a 
testamentary provision such as the one in the case at bar. 
Second, it brings to focus the fact that if any period for 
accumulation less than the full period of the rule against 
])erpetuities bo invalid, this Lalor AVill must necessarily be 
invalid; because this accumulation is for the full period of 
the rule against i)erpetuities. If this one be valid, all ac¬ 
cumulations within the full period must be valid. The 
court said they were not. 

A])i)ellant Trustees then argue that the enactment of 
Sections 1023 and 1036 of the D. C. Code of 1901, coupled 
with the failure to include any provision similar to the 
Thellusson Act, seems to indicate a legislative intent to 
leave the law as expressed by the Thellusson decision. The 
fact of the matter is that in enacting the D. C. Code of 1901, 
Congress provided that “all British statutes in force in 
Maryland on the 27th day of February 1801,” (Section 1, 
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sentence 1) should be the law of the District of Columbia, 
and the Thellusson Act was passed prior to February 27, 
1801. There is considerable question as to what might have 
been meant by a British statute “in force” in Maryland in 
1801, but Congress must have had some meaning in piind, 
and the fact is that the common law of England had| been 
amended by the Thellusson Act in July, 1800, befoiic the 
critical date specified by Congress. We shall discuss this 
point further in a moment. In any event, the legislative 
intent in the Code cannot be fixed by a mere reference to 
Sections 1023 and 1036. It would indeed be startling to 
hold that Congress in 1901 intended to confirm the Thi^llu.s- 
son case and to repudiate the Thellusson Act, after jwhat 
Parliament did to the Thellusson case, and what all the au¬ 
thorities had to say about the Thellusson will. It cannot 
be inferred that Congress meant to do what no other legis¬ 
lative body has ever done. j 

We have already discussed the Trustees’ referenc(|s to 
California and Montana. i 

Appellant Trustees then ai‘gue that Ihe learned .ifidge 
below did not give any indication as to what period of Uccu- 
mulation may be valid, that this leaves testators and tirus- 
tees without any guide as to what may be a valid accuniula- 
tion, that it is wholly impracticable for them to choose a 
period without a guide, and that therefore the court b<?low 
must be reversed. The lack of substance to the arguii|ient 
appears upon even a casual examination. The Suprjeme 
Court did not hesitate to declare valid a “reasonable”! re¬ 
straint of trade, without giving business men a guidb by 

which to choose what is “reasonable.” The courts doinot 

1 

hesitate to declare a “fraud” invalid, without any ind|ica- 
tion as to the limits of fraud, or any guides by whiclj to 
choose means and methods not fraudulent. The ecjiiiity 
courts do not hesitate to declare rights defeated by laches, 
without furnishing a stated limit to the i)eriod of laches. 
The criminal courts do not hesitate to convict for “reck¬ 
less” driving without furnishing motorists a defined giiido 
as to what is “reckless.” There is no principle of law tjliat 


i 

1 
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a court may not declare a clause in a will invalid without 
describing with precision what would be valid. The argu¬ 
ment is a complaint, not a reason. 

VI. 

Argument of the Guardian. 

The Guardian ad litem relies upon cases already dis¬ 
cussed herein. We here repeat by reference that discussion. 
He then argues that if the testator had not written the 
accumulation clause, the law itself would have accumulated 
the surplus income until the termination of the trust. The 
argument merely begs the question in the case. The ques¬ 
tion is whether the law will permit an accumulation for such 
a period. What it will not permit, it will not direct. If the 
clause directing the accumulation violates jmblic policy, the 
law would not direct such an accumulation. It being con¬ 
clusively established that the clause does violate public 
policy, the law will neither permit nor direct such a dispo¬ 
sition of surplus income. By merely assuming and assert¬ 
ing an answer, the Guardian has not fashioned an argument. 

VII. 

The District of Columbia Code. 

One further point, briefly. The first sentence of the first 
section of the District of Columbia Code (1901) provides 
that: 

“27/c common laiv, all British statutes in force in 
Maryland on the twenty-seventh day of February, eigh¬ 
teen hundred and one, * * *” 

shall be the law of the District of Columbia. 

We have alreadv discussed what is meant bv “the com- 
moil law.” 

What is the meaning of the phrase “all British statutes 
in force in Maryland on February’ 27, 1801”? The date 
mentioned was the effective date of the first Act of Congress 
providing for federal government of the District. But, 
legally and literally speaking, no British statutes were “in 
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I 

i 

I 
! 

force” in Marvland in 1801. None liad been in force! there 
since 1783, the date of the Treaty which established the 
independence of the colonies; or perhaps since 1776!when 
the colonies declared the Indei)endence subsequently 
achieved; or, accordini*' to some Maryland authorities,! since 
1773, when the Revolution began. The Court must find! some 
meaning- to those words other than their literal ine<^ning. 

The able and learned gentleman who wrote part of the 
introductoi-y matter to our 1929 Code interprets this lan¬ 
guage as meaning “the British statutes in effect in 1776” 
(Code 1929, p. VII). The learned Judge in the lower leourt 
agreed with that construction. But we submit that! such 
construction is rewriting a ]jlain statutory provision] By 
no rule of construction or interpretation can a statiitory 
date, 1801, be read as another wholly different date, 11776. 
Congress, we are compelled to find, knew the difference be¬ 
tween 1776 and 1801. It had in mind a definite conce]|t, as 
we shall suggest in a moment. I 

The com])ilcrs of our 1929 Code avoided the questioln by 
simply ontitfinfl the words we have italicized above. I See 
Title 1, Section 21, of the 1929 Code. But the 1901 Codd, was 
an enactment of Congress and the 1929 Code was not. iVioi’ds 
cannot bo dropped out of a statute just because the meabing 
does not appeal to a particular compiler. i 

The legislative history of the Code throws little lighit on 
the subject. The original draft by Judge Cox used! the 
words “British statutes in force in ]\rarvland as a colohv,” 
and “acts of assembly of Maryland in force here before 
1801.” Kilty’s Report contained British statutes up to 
1773. The first revision of Judge Cox’s draft (S. 553p in 
the 55th Congress) contained only the expression ‘jthe 
common law” (Section 1665). The first Act of Congress 
on the District (Act of February 27, 1801) used the tgrin 
“The laws of the State of Maryland not inconsistent \jinth 
this Title, as the same existed on the 27th day of February, 

1801.” I 

Any of the foregoing terms might or might not have 
included the Thellusson Act, because under Maryland l^ws 
the courts could adopt any British statutes amendatory of 
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the common law, so long as they were not inconsistent with 
our institutions. Congress used none of those terms in the 
1901 Code. 

We submit that Congress meant the common law as it 
had been modified by British statutes up to 1801. This is 
a clear and definite concept. The common law was in force 
in Maryland. In 1783 the binding effect of British statutes 
on the common law in Maryland had been stricken. But 
between 1783 and February 27, 1801, the common law had 
been amended—improyed, brought up-to-date—from time 
to time by British statutes. Such amendments by Parlia¬ 
ment were more likely to haye been enacted in the light of 
knowledge of the common law and the need for improye- 
ment and change than would the action of the then-immature 
Legislature of Maryland. Congress had in mind a definite 
and quite rational proyision. It wanted to jmt into effect 
in the District of Columbia the common law as brought 
up-to-date by enactments of the legislature which know 
the most about the common law. 

Congress must be presumed to haye been fully aware of 
the controyersy plagueing our courts and students of law 
as to exactly what law was the common law in this country. 
Some courts had held the Acts of Parliament and the judi¬ 
cial decisions handed down i)rior to the fourth year of 
Janies I (1607) to be the common law in this country {Chic. 
TT\ <C' V. Co(tJ Co.. 114 Ill. A})p. 75, 104). Others had held 
that the common law had no reference to date, but meant 
law in the mass, either potential or practical; in other 
words, a timeless, unchangeable, complete and perfect law 
{State y. Buchanan. 5 H. & J. (^Id.) 317). For a full dis¬ 
cussion of this problem, see “The English Common Law in 
the United States'’ by Herbert Pope, TIarrard Lair Bcricir. 
Vol. XXIV, Xo. 1, })age 6. With all this discussion in mind. 
Congress made a precise designation of its own intention 
as to the District. We are not ])ermitted to say that this 
precise language, exjiressing a definite yiew upon a contro- 
yerted (question, meant something else which would haye 
been a wholly different yiew on the (]uestion. We submit 
that what Congress meant was the common law as amended 
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and improved by British statutes enacted up to February 

27, 1801. This included the Thellusson Act, enacted! July 

28, 1800 (St. 39 and 40 George III, Ch. 98). ! 


VIII. 


Validity of Underlying Trust. j 

In our brief as Cross-Appellants we have arguedj that 
the underlying trust set up by the Lalor Will is injv^alid. 
We here incorporate that argument by i-eference. Ijf the 
trust be invalid, of course the accumulation clause faljls. 

At the same time, we point out that the accumuljation 
clause is severable and may be held invalid even thfough 
the trust itself is valid. This rule is so well established 
that we merely cite 48 C. J. 994-995 and hi re Me^er^s 
Estate, 249 N. Y. S. 451. j 

IX. j 

If Accumulation be Void, Intestacy Results. 

I 

We agree with and here adopt the argument of thej Ap¬ 
pellant Trustees (brief, pp. 43-45) that if the accumulation 
clause in the Laloi* Will be held invalid, an intestacy ^s to 
surplus income results, and such income is distributable to 
and became vested in the testator’s ne.\t of kin. The clourt 
below so held and we submit that the holding should be 
affirmed. ! 

CONCLUSION. j 

i 

To sustain the validity of the accumulation clause hi the 
Will ill the case at har and reverse the lower court,! this 
Court must do one of four things: | 


(1) Hold itself bound by the Thellusson case. This|, we 

submit, is unthinkable, in view of the immediate declaration 
of public policy by the British Parliament prior to final 
decision in the case, repudiating in shocked precipitancy 
the rule laid down in the case. Moreover, the common!law 
in England in 1799 is not necessarily the common la\y of 
the United States in 1941. j 

I 

(2) Hold itself bound by Fitchie v. Brown, supra. This, 
we submit, would be to imply a ruling not stated by | the 


i 

I 

I 

I 
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Court and to hold as biudiug a proposition neither consid¬ 
ered nor mentioned bv the Court. ^loreover, it would be 
necessary for this Court to hold itself bound by English law 
as ascertained by English decisions, as provided in the 
Hawaiian statute—which in this instance means simply the 
Thellusson case; a holding contrary to established Ameri¬ 
can law. 

(3) Deny its power to declare the public policy in the 
absence of a legislative declaration. Such a holding would 
violate the rule laid down in Funk v. United States, supra, 
and in numerous other cases. 

(4) Declare an accumulation for the longer of two lives 
in being plus 21 years not in violation of present day public 
policy. Such an announcement would make this Court stand 
alone in a vast mass of legislative declarations to the con¬ 
trary, unanimous so far as we can ascertain, and to hold in 
absolute contradiction to eveiw other declaration bv com- 
petent authority as to the public i^olicy involved, including 

even that of the British Parliament one hundred and thirtv- 

* 

eight years ago. 

The one remaining holding oi)en to the Court is the one 
which we present—that a clause such as this one violates 
present day j)ublie policy as declared by every voice which 
has spoken on the subject, and is therefore void under the 
common law. 

"We respectfully submit that the opinion of the learned 
Judge of the court below should be sustained and the judg¬ 
ment of that court affirmed. 

Respectfully submitted, 

E. B.vurett Pretty.man, 

F. G. Awalt, 

Raymond Sparks, 

822 Connecticut Avenue, 
'Washington, D. C., 

Attorneys for Appetlees. 

Hewes Prettyman Awalt and Smiddy, 

Of Counsel. 
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^mteb States Court of Appeals | 

FOR THE DISTRICT OF COLUMBIA i 

I 

! 

October Term, 1940. I 

i 

No. 7773. ! 

! 

George C. Gertman, Guardian ad litem, Appellant, I 

V. i 

Charles Lalor Burdick, et al.. Appellees. j 

No. 7774. 

I 

Anna Lalor Burdick, et al., Appellant, | 

i 

Charles Lalor Burdick, et al.. Appellees. \ 

No. 7775. ; 

Charles Lalor Burdick and Chemical Bank & i 

Trust Company, Trustees, Appellants, ' 

r i 

Anna Lalor Burdick, et al.. Appellees. \ 

Appeals from the District Court of the United States 
for the District of Columbia. 


BRIEF OF CHARLES LALOR BURDICK AND 
CHEMICAL BANK & TRUST COMPANY, TRUSh 
TEES, APPELLANTS IN NO. 7775, AND ApL 
PELLEES IN NOS. 7773 AND 7774. i 

I 

JURISDICTIONAL STATEMENT. i 

Trustees under the will of Willard A. Lalor, who died 
domiciled in the District of Columbia, instituted this 
action in the District Court of the United States for the 
District of Columbia for construction of the will and 


I 

I 


2 


for determination of the validity of a trust therein. The 
will directed accumulation of all trust income remain- 
insi: after payment of certain annuities, the investment 
of such accumulated income, and the distribution of 
principal and accumulations twenty-one years after the 
death of the survivor of two of the testator’s nieces 
named in the will. The District Court had jurisdiction 
under Sections 43 and 44 of Title 18, D. C. Code, 1929. 

The complaint was filed December 23, 1936 (R. 1). 
Adult beneficiaries of the trust were named parties de¬ 
fendant and appeared and answered (R. 21-23). George 
C. Gertman was appointed guardian ad litem “for all 
the parties who are not in being and whose interests 
* * * are affected or involved” (R. 29). A supplemen¬ 
tal complaint was filed February 7, 1940, by substituted 
and successor trustees, and four infants were made ad¬ 
ditional parties defendant (R. 54, 56), for whom George 
C. Gertman subsequently was also appointed guardian 
ad litem (R. 60, 61). 

Final judgment was entered July 3, 1940 (R. 107). 

The holdings of the District Court, and the position 
of the parties to these appeals with respect thereto are 
as follows: 

(1) It was held that the future remainder interests 
created by the will did not violate the common law rule 
against ])er])etuities, relating to remote vesting of title 
(R. 82, 103). All ])arties apparently agree that this 
holding is correct. 

(2) It was held that the future remainder interests 
created by the will did not violate the provisions against 
the sus})ension of alienation contained in Sections 1023 
and 1036 of the D. C. Code, 1901 (R. 82, 103). From 
this decision Anna Lalor Burdick and all other adult 
defendants have appealed in No. 7774 (R. 120). 
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(3) It was held that the provision for accunmlation 
and investment of the excess income, for final distribu¬ 
tion with the principal of the trust estate, was invijlid 
and void, and that Willard A. Lalor died intestate asf to 
such excess income (R. 93, 103, 104). From this deci¬ 
sion the trustees have appealed in No. 7775, and the 
guardian ad litem has appealed in No. 7773 (R. li22, 

108). I 

This Court has jurisdiction upon appeal to review the 
judgment under Title 18, Section 26, D. C. Code, 1929. 


OPINION OF THE COURT BELOW. 

I 

The opinion of the lower Court (R. 80) is reported; in 
Burdick v. Burdick, 33 F. Supp. 921. It is discussed! in 
54 Har. L. R. 147 and 40 Col. L. R. 1430. I 


STATEMENT OF THE CASE. 

Willard A. Lalor died October 9, 1934, domiciledjin 
the District of Columbia (R. 94). His will with tjv’O 
codicils was duly admitted to probate, the administra¬ 
tion was completed April 10, 1936, and the executors 
turned over to themselves as trustees the sum of $l|5,- 
649.56 in cash and securities appraised at $l,985,997i36 
(R. 99). December 23, 1936, this suit was brought by 
John Nicholas and Chemical Bank & Trust Company, 
the original trustees. They have been succeeded by 
Charles Lalor Burdick and Chemical Bank & Trust 
Company, who filed a supplemental complaint, topk 
part in the trial below, and prosecute the appeal in 7775 
(R. 99,100). I 
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The will provided that the trustees should keep the 
trust funds invested 

“for the period of tw^enty-one (21) years after the 
death of both my nieces, Esther Lalor and Ruth 
Lalor,’’ 

and that during such period the trustees should make 
annual payments of $6,000 each to a sister and brother 
of the testator, annual payments to tw’o nephews and 
three nieces in amounts w’hich increase with the age of 
the annuitant from $3,000 to $6,000,* and annual pay¬ 
ments of $1,500 to each of four friends. 

The testator then directed that 

‘ ‘ the rest and remainder of the income * * * is to be 
re-invested by the Trustee for the increase and 
benefit of this trust fund^^ 

and 

“Upon the expiration of the period of twenty-one 
(21) years after the date upon w’hich the survivor 
of my said nieces Esther Lalor and Ruth Lalor 
shall have died, this trust shall terminate and my 
trustee shall forthwith assign, transfer and pay 
over the principal and accumulations of said trust 
fund, or the property into which the same may have 
been converted or the proceeds thereof * * * ^’ 

to the issue per stirpes of the two nieces on whose lives 
the trust is determined, to the other niece or her issue 
per stirpes, and to the tw’o nephew’s or their issue per 
stirpes (R. 12-15). 

The trustees were empowered to sell and convey all 
or any part of the estate and to make proper convey¬ 
ance and transfers (R. 15, 84). 

* It is further provided that, “In the event that any of my said 
nephews or nieces hereinabove named, shall die before the termination 
of this trust, leaving lawful issue him or her surviving, the amount of 
income directed to be paid to said nephews or nieces shall be paid to 
the lawful issue, if any, of such deceased nephew or niece, said issue 
taking per stirpes and not per capita.” (R. 14). 
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After payment of the annuities, the trust had accuinu- 
lated $305,237.93 excess income up to January 1, l|940 
(R. 102). Ruth Lalor (now Mrs. Olson) was thirty- 
three years of age, and Esther Lalor (now’ Mrs. Gu^h) 
was thirty-one when the judgment below was enteijed. 
Both were in good health. Using the life expectancj| of 
the annuitants, the average rate of income as of the 
present time, and the average rate of annuity paymehts, 
the principal of the trust at the time of distribution 
should amount to more than $10,000,000* (R. 103). i 
The codicil provided, | 

t “The executors and trustees of this my last Will 
and Testament are directed not to compromise but 
to carry to the court of last resort any contest lof 
this Will, and any beneficial provision herein',is 
hereby revoked so far as any contestant of this 
•' Will is concerned * * * ” (R. 20). I 

' i 

1 

On motion of the adult defendants, and without objec¬ 
tion by any of the parties, an order was entered th^it 
by contending below or on appeal that any part of the 
will was invalid none of the adult defendants -would be¬ 
come a “contestant’’, and that such action would n^t 
constitute a “contest” within the meaning of the will. 
(R. 66). I 


STATUTE INVOLVED. 

“Sec. 1023. Perpetuities. —Except in the cash 
of gifts or devises to charitable uses, every future 
estate, whether of freehold or leasehold, whethei- 
by way of remainder or without a precedent estatel, 
and whether vested or contingent, shall be void iiji 

•There is no assurance that the average rate of income wull be mainl- 
tained, and the present trend of interest rates would indicate the coni- 
trary. 1 




6 


its creation which shall suspend, or may by possi¬ 
bility suspend, the power of absolute alienation of 
the property, so that there shall be no person or 
persons in being by whom an absolute fee in the 
same, in possession, can be conveyed, for a longer 
period than during the continuance of not more 
than one or more lives in being and twenty-one 
years thereafter.” 

“Sec. 1036. * • * All the ])rovisions of this sub¬ 
chapter shall apply to personal property generally 
except where from the nature of the property they 
are inapplicable.” 

D. C. Code, 1901, Mar. 8, 1901, 31 Stat. 1351, c. 
854, sec. 1023, 1036; June 30, 1902, 32 Stat. 538, c. 
1329; D. C. Code, 1929, Title 25, Sec. 112, 283. 


STATEMENT OF POINTS ON APPEAL. 

The trustees contend that the Court below erred in 
holding invalid, null, and void the provisions of the will 
directing the accumulation (R. 122). 

In the formal statement of points on appeal (R. 122) 
the trustees also stated that the Court erred in holding 
that Willard A. Lalor died intestate as to the income 
directed to be accumulated and in holding that this in¬ 
come was distributable to his next of kin. Bv this the 
trustees meant that the holding of intestacy and the 
distribution directed were error, because there was 
error in holding the accumulation invalid. The trus¬ 
tees, however, agree with the Court below that if the 
accumulation is to be held invalid it necessarily follows 
that Willard A. Lalor died intestate as to the excess 
income and that such excess income is distributable to 
his next of kin. In this they disagree with the guardian 
ad litem. The point is discussed fully in this brief at 
page 43. 
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SUMMARY OF ARGUMENT. | 

The trustees have appealed because it is their duty 
to carry out the intention of the testator if vali(^, 
because the will directs them “to carry to the court of 
last resort any contest of this will”, and because theije 
may be a diversity of interest among the beneficiaries 
represented by the guardian ad litem. The trustees, 
however, do not wish to take a partisan attitude, bu^ 
are attempting to present such authorities as are 
available and such argument as- may reasonably bb 
made therefrom. I 

Arguments may be advanced in support of the valiA 
ity of the provisions for accumulation as follows: Th^ 
Thellusson case established at common law that thb 
permissible period for accumulating income is thi 
same as the period of the rule against perpetuities, a 
life or lives in being and twenty-one years thereafter! 
American decisions and text writers indicate that this 
is the law in the United States, except where modified 
by statute. There is no practical way for a court to de4 
termine where to draw the line short of the rule of the 
Thellusson case in the absence of a statutory guidei 
There is no statute in the District of Columbia making 
accumulations illegal, except to the extent that Section 
1023 of the 1901 Code invalidates future estates sus-i 
pending alienation beyond a life or lives in being and! 
twenty-one years thereafter. Enactment of Section! 
1023 coupled with failure to provide a shorter period! 
for accumulation indicates a legislative intent to leave! 
the law as expressed by the Thellusson decision. Accu-! 
mulation for a shorter period is not against public pol-j 
icy, and even the recent statutory trend in some states! 
which previously had provided shorter periods is to! 
permit accumulation for as long a period as alienation! 
may be suspended. 


I 

I 
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It may be contended against the validity of the pro¬ 
visions for accumulation that the law of the Thellus- 
son case, which was immediately changed by legisla¬ 
tion, need not be followed in the District of Columbia, 
that the decisions are not controlling, and that such ac¬ 
cumulations are against public interest and welfare, 
opposed to public policy, and repugnant to our institu¬ 
tions and conditions. 

If the accumulation is held invalid an intestacy re¬ 
sults as to the excess income. The Court cannot write 
a new will. 

It may be contended that the trust violates Section 
1023 because the trustees have no power to distribute 
until the end of the trust, and because at that time 
the distributee might possibly be an infant or an un¬ 
born person so that the power of absolute alienation 
would be further suspended. 

It may be contended that the trust does not violate 
Section 1023 because the trustees at all times have 
power to sell and convey all or any part of the trust 
estate, because any incapacity in an infant would arise 
because of his infancy and not because of the trust in¬ 
strument, because an infant's property may be alien¬ 
ated by order of court, and because the contrary argu¬ 
ment would invalidate any trust involving a future 
estate (see this brief p. 57). 


ARGUMENT. 

Position of the Trustees as to Appeal. 

The District of Columbia statute governing appeals, 
like statutes in many other jurisdictions, permits ap¬ 
peals by ‘‘any party aggrieved by any final order, judg¬ 
ment or decree”. D. C. Code, 1929, Title 18, Section 
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1 

1 
i 
i 
I 
j 

26. The trustees have given serious consideration tb 
the question of whether they should appeal from thjg 
decision below, or whether they should leave the furj- 
ther conduct of the case to the adult defendants and th^ 
guardian ad litem. In determining to appeal, and t<j) 
continue to take an active part in the litigation, they 
were moved by the following considerations: ! 

They are trustees under the will of Willard A. Lalor’, 
and as such they have a duty to carry out the provisions 
of the will in so far as such provisions are valid. 0^ 
course, they are not under a duty to carry out any pro| 
visions which are invalid. If some of the provisions o^ 
the trust, as drawn by the testator, are invalid, the duty 
to carry out the testator’s intentions would yield to th(^ 
duty to carry out the will only so far as the law permits^ 
The trustees were advised that some of the provin 
sions might be invalid, and they therefore sought thej 
instructions of the Court. That they were justified inj 
doing so was shown by the decision below that the pro-| 
visions in regard to accumulation were invalid. If the! 
decision of the lower court had been that all of the pro¬ 
visions of the trust were valid the trustees might have| 
considered that thev were under no obligation to carrvl 
the case further, since their duty to carry out the wishes i 
of the testator would then have coincided with their i 
duty to follow the law. But in view of the fact that! 
the lower court has found that some of the provisions! 
are invalid a situation arises where the instructions I 
given by the Court conflict with and override the duty I 
of the trustees to carry out the intention of the testator, i 
The trustees still have a duty to carry out the intention ! 
of the testator if possible. There is still a possibility | 
for them to do so by securing a reversal of the decision | 
below. This can be done only by appeal. i 

An important reason for appeal by the trustees lies I 
in the fact that a compromise has been proposed (E. i 


I 
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111) which has created a diversity of interest on the 
part of those represented by the guardian ad litem. He 
was first appointed guardian ad litem for parties not 
in being whose interests might be atfected (R. 29). 
He was later appointed guardian ad litem for four in¬ 
fants, who were made parties when the supplemental 
complaint was filed (R. 60, 61). While he attempted 
to sustain the provisions of the will (R. 64), there was 
no conflict in interest among the persons whom he rep¬ 
resented. But when it was proposed that he enter into 
an agreement which would result in a distribution or 
partial distribution of the income which would other¬ 
wise be accumulated, this necessarily involved adjust¬ 
ing conflicting interests among the parties he repre¬ 
sented. The infants now living may derive practical 
benefits from a present distribution of the income, but 
a person born shortly before the end of the trust who 
■would inherit the accumulation or a large part of it if 
the accumulation should be ])ermitted would presum¬ 
ably be harmed if the provisions for accumulation are 
set aside. The trustees must prosecute the appeal to 
make sure that such a beneficiary is protected in case 
the appeal of the guardian ad litem should by any pos¬ 
sibility be settled and dismissed. 

A very similar case arose in Peoples Bank of Bloom¬ 
ington V. Trogdon, 276 Ill. App. 373 (1934). There the 
bank was named as trustee under the will of Fred 
Wolkau, and filed a bill “seeking a construction of the 
wdll • • * and the advice and instruction of the court 
as to its duties as trustee under said ^v^ll.” All in¬ 
terested persons were made parties, and a “trustee” 
was appointed to represent the interests of persons 
not in being. 

The lower court hold that a trust created by a cer¬ 
tain paragraph of the will had lapsed and that the 
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proceeds derived from the sale of real estate me4- 
tioned in that paragraph became a part of the residii- 
ary trust estate. From this decree the trustee named 
in the will appealed. The appellate court said: | 

“It is contended on behalf ot appellees, * * f 
that the trustee has no interest whatever in the 
decree, that he is simply a stakeholder and intert- 
ested only in seeing that all of the necessary peri- 
sons were in court and being protected in the disL 
tribution, he thus has no appealable interest iii 
the cause and the appeal should be dismissed. * * t 
“We concede that under a bill filed by a trustee 
to construe a trust deed or the terms of a will 
creating a trust, where the only matters in conj 
troversy are the rights and interests of the benej 
ficiaries under the trust deed or will, the trusted 
is not generally concerned as to how those rights 
and interests are adjusted, but when in such a| 
case a decree is entered which in effect destroy:^ 
the trust created by the will, the trustee has such' 
an interest as gives him the right of appeal. The! 
situation in the case at bar is a serious and im-1 
portant one to the minor, Edwin Hites. By the| 
decree entered in the circuit court the trust whichj 
the testator attempted to establish for his benefiti 
is wiped out, as we think, erroneously. He could| 
not personally appeal from that decree, and his| 
guardian ad litem in that court did not perfect! 
any appeal in his behalf. It would be a harsh j 
rule, indeed, to deny a trustee the right to pro-j 
tect the interest of his cestui que trust under such j 
circumstances. * * • ” i 

i 

The court then cited a number of decisions of the Hli-1 
nois Supreme Court and concluded, | 

“ * * * under the facts and circumstances which j 
appear in this case, we hold that it was not only i 
the right but the duty of the trustee to appeal I 
from the erroneous decree entered herein.” j 
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The duty of the trustees to appeal in this case is 
emphasized by the fact that the codicil to the will of 
Willard A. Lalor expressly directs his trustees “to 
carry to the court of last resort any contest of this 
will”. (R. 20.) It is true that it was held, without 
objection, that active participation by the adult defen¬ 
dants would not be a “contest” (R. 66), but the Court 
did not then have occasion to consider the duties of 
the trustees as to appeal. This question should be de¬ 
cided by endeavoring to determine the intention of 
Willard A. Lalor rather than by urging that the lan¬ 
guage of the order, entered without objection, defines 
the word “contest” for all purposes. 

There were strong reasons for permitting the adult 
defendants to take an active part in the case. When a 
beneficiary is made a defendant in a proceeding for 
the construction of a will, it seems to be reasonably 
well settled that the law will not, by threat of forfeit¬ 
ure, compel his silence when questions are propounded 
by another touching his right or interest. A contrary 
rule would mean that the proceedings would be ax 
parte, and the Court would be deprived of the benefit 
of the views of the persons who are most interested. 
Federal Trust Company v. Ost, 120 N. J. Eq. 43, 183 
Atl. 830 (1J)36). In such cases the Court is not seek¬ 
ing to determine the intention of the testator, but is 
permitting participation in spite of such intention. 

Reasons such as these for the order permitting the 
adult beneficiaries to take part in the argument throw 
no light on the meaning of the word “contest” in the 
codicil when a])i)lied to the problem of whether or not 
the trustees should appeal. It would seem to be a 
reasonable construction of the word “contest” to in¬ 
clude a case where the lower court has invalidated 
certain ])rovisions of the will and where there is still 
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an opportunity for the trustees to appeal. That wou^d 
fairlv seem to be a case within the instructions of the 

* ^ i 

testator “not to compromise but to carry to the coutt 
of last resort anv contest of the will”. ! 

In the recent case of American Secnriiy and Trukt 
Company v. Frost, decided November 25, 1940, this 
Court tacitly assumed that a trustee who had askejd 
instructions mijrht ai)peal from a decision thereon. | 
In Wehh v. Lohnes, 68 App. D. C. 310 (1938) it w^s 
held that an administrator nii^ht a])peal from an oi[- 
der revoking: his api)ointment, the Court saying: I 


“His lack of any interest of his own does nojt 
bar his appeal. * * * the ousted administratob* 
should be allowed to ay^peal in order to supporlt 
what ho believes to be the genuine intestacy of thje 
deceased”. | 

So here the trustees should appeal to support the inj- 

tention of the testator, and to establish if possible thajt 

such intention is valid. i 

"While not precisely like the present case in all theij* 

facts, the following support the right and duty of th^ 

trustees to appeal: Ripley v. Brotrn, 218 ]\rass. 3.% 

105 X. E. 637 (1914); Hunt v. Edgerton, 29 Ohio Ciri- 

cuit Court Reports 377, 9 Ohio Cir. Ct. (N. S.) 35.^ 

(1905); Rothschild v. Wise, 103 App. Div. 235, 92 N. 

S. 1076 (1905): Springer v. Young, 191 N. Y. 157, 83 

N. E. 690 (1908). ^ ] 

In the Court below the trustees attempted to develojj* 

the material facts and to bring to the Court’s attenj 

tion the relevant law as thev were able to find it. They 

. * . ”1 
attempted to present fairly the contentions which 

might be made on behalf of the beneficiaries of th^ 

trust and the next of kin, and they shall make the samd 

effort in this Court. I 


I 


i 


I 
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Are the Provisions for Accumulation Valid or Invalid? 


Prior to the Thellusson Case. 

The earlv historv of limitations and restrictions 
upon property and the considerations of public policy 
relating thereto can be found in Foulke, Rules Against 
Perpetmties, Restraints on Alienation and Restraints 
on Enjoyment, p. 54; Reeves, History of the English 
Law (2d ed.) Vol. I, p. 43; Kent, Commentaries (3d 
ed.) Vol. Ill, p. 507, Vol. IV, pp. 264, 439 ff.; Jlals- 
bury's Laws of England, Vol. 25, p. 78; Holdsworth’s 
History of English Law, Vol. VII, pp. 193, 194; and 
Cruise, Digest of the Law of Real Property, 'V'ol. IV, 
pp. 4, 355, 357. The origin and progress of trusts for 
accumulation prior to the 7'hellusson case is discussed 
in Barg ravels Treatise on The Thellusson Act of 1800 
(1842), p. 41 ff.; Cruise, supra, p. 475 ff.; and RandelVs 
Essay on Law of Perpetuity and on Trusts of Accumu¬ 
lation (1822), p. 197 If. Randell there states (pp. 197, 
198) that he had found no direct trust for accumulation 
earlier than Chapman v. Blissett (1735), Cases T. Tal¬ 
bot 145, 25 Eng. Reprint 708, in Lord Harcourt’s time. 
He also mentions Hopkins v. Hopkins (1749), 1 Vesey 
Sr. 268; Harrison v. Harrison (1786), also known as 
Lady Denison’s case and apparently reported only in 
the Register’s Book (See Hargrave’s Treatise, supra, 
p. 54); and then the Thellusson case. These cases, 
Randell in effect states (p. 201), established that an 
accumulation could be continued as long as an estate 
could be kept from vesting. 

Chapman v. Blissett (1735), supra, was a case where 
a testator left his estate to trustees to pay his son an 
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annuity, and if the son should have any children "fo 
apply “the Rest and Residue of the yearly Rents arid 
Profits” for the “Education and Benefit of such Child 
or Children” durinjj: the son’s life, and to pay tlie 
trust estate over in moieties upon the son’s death. 
One of the questions involved was what was to pe 
done with the intermediate rents and profits from the 
time of the testator’s death to the time of the birth of 
a child to the son, who married and had issue. Thefe 
had })een two decrees, one by Lord Harcourt, w’llo 
thouirht thev should ffo to the son’s children wh^n 
born; the other by Lord Cowper that they should aug¬ 
ment the principal of the trust. The Lord Chancellor 
held the words “Education and Benefit” made it plain 
the children were entitled to them. In view’ of the u^e 
of the phrase “Rents and Profits”, it w’ould appear 
income from realtv was involved in that case. | 

There had been decided the |)receding year Stu4- 
holvte v. Hodgson (1734) 3 P. Williams 300, 24 En|?. 
Re])rint 1074. That case is stated by Scott on Acci^- 
iunlations, to be the earliest rej)orted instance of !a 
trust for the accumulation of personal propertk 
There a will gav’e 99 year exchequer annuities to aV 
infant, the income to be invested and the infant Tiiain- 
tained and educated out of it till he reached 21 years, 
w’hen he w’as to get ])rincipal and the balance of ip- 
come. It was provided further that if he died befoil’c 
reaching 21, the annuities w’ere to go to the infantfs 
mother and her later children, but if she should dje 
w’ithout such children, to the plaintiff. The infaikt 
died before reaching 21, the mother w’as 40 and h^'i 
no children, and the plaintiff asked an accountin^^. 
The court held that w’hat had accrued in the infantfs 
lifetime w’as part of his estate but that the incon]|e 
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from his death till the mother should die without chil¬ 
dren was to accumulate and be added to principal and 
go to the plaintiff in that event. In so holding the 
court stated that while realty must vest in someone, 
personal estates might remain in suspense. Scott 
states that the judge who so declared had subsequently 

to modifv such statement. 

«> 

In 1740 in Atkinson v. Turner, Barn. C. 74, a case 
not very clear, the courts were declared to favor the 
vesting of real interests but as being indifferent 
whether or not personal estates vest. 

Hopkins v. Hopkins (1749), supra, mentioned by 
Randell, is not verv clear. It is referred to also bv 
Hargrave in his above-mentioned Treatise. 

In Gibson v. Lord Montford (1750), 1 Vesey, Sr. 484, 
it was stated in the argument: 

“Most cases of accumulation depend on the par¬ 
ticular circumstances, as did Hopkins v. Hopkins 
and others, before his Lordship.’’ 

The first English case in which objection was made 
to a trust for accumulation on the ground of invalidity 
appears to have been in Harrison v. Harrison {Lady 
Denison’s Will) (1786), supra. There is some doubt 
whether even in that case the question of such invalid¬ 
ity was squarely raised. Subsequently, in the Tliel- 
lusson case, the Attorney General stated that objection 
to accumulation had never previously been made, even 
in argument, except in the Harrison case. Mr. Justice 
Lawrence, in the Tliellusson case, referred to the Har¬ 
rison and other cases but declared “The objection 
which is now insisted on never struck the Court.” 
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The Case of Thellusson Against Woodford and tIhe 
Thellusson Act of 1800. | 

In Thellusson v. Woodford, 4 Vesey Jr. 227, |11 
V'esey Jr. 112, which was argued in 1798, the question 
of invalidity was dramatically raised and decided, te- 
sulting in 1800, pending the litigation, in the remedial 
Thellusson Act. \ 

Its facts were as follows: Peter Thellusson, an 
English merchant, died leaving an estate of oyer 
$600,000 in trust for the lives of all his then living de¬ 
scendants, with the income to be accumulated. On the 

death of the surviving descendant tlic estate was (ii- 
• • i 

rected to be divided between the three eldest maile 

descendants of his three sons. ! 

The trustees sued for instructions, and tlie heirs suod 

to have the trust declared void on the grounds that jit 

was both a misuse of executory devise and invalid <|)n 

account of the accumulation directed. The case whs 

argued in 1798. Hargrave’s main argument againbt 

the will covered 182 pages of the second volume of hjis 

.iuridical arguments. The trust plan and its obieet 

were attacked as being; i 

“unnatural and absurd” “dangerous to the pul)- 
lic interest” “the accumulation of immense mass(}‘s 
of * * * property in the hands of a few individuals; 
an object impolitic and pernicious.” | 

The case was decided in 1799, and the validity of tlje 
will was sustained. The Court indicated that it felt 
obliged to follow the rule which had been establishekl 
for executory devises. In regard to the arguments 
directed to the fact that such an accumulation wajs 
against public policy the judges said I 

“Lawrence, J: A very large fortune may have 
such mischievous consequences, by being 
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up for three lives * * * and a very small fortune 
for many more lives will produce no accumulation, 
that can in any degree liave such effects. * Now, 
wlien the consequences of accumulation will be 
so various, according to the different amount of 
the property to be accumulated, I do not see, how 
anv general rule can be laid down as to the num- 
ber of lives, founded upon the consequences aris¬ 
ing from the direction of the accumulation (P. 
316) * * 

“The rents and profits are directed to one chan¬ 
nel ; but it does not follow from thence, that they 
will not produce all the advantages of circulation 
in as great a degree, as if the several persons for 
whose lives they are to be accumulated, were to 
spend them. * * * What difference can it make to 
the community whose hand distributes them * • * ? 
If the rents and the interest of the personalty 
were locked up in an iron chest, and were unusable 
by anyone, I should feel great weight in the argu¬ 
ment. (P. 318). 

“The blaster of the Polls: The judges are to 
declare the law, not to n-ake the law. Tf an incon¬ 
venience arises, the legislature, not the judges, 
must ap])ly the remedy” (P. 332). 

But Lord Loughborough said, page 340, 

“The dis])osition is so unkind and so illiberal 
that T think it no breach of duty in them (counsel) 
to endeavor to set it aside if thev can bv law * * 

The final decree below was not until February 19, 
1801, but prior thereto and immediately following the 
decision in Ai)ril, 1799, Lord Loughborough acted to 
bar such accumulations in other such cases, bv intro- 
ducing in Parliament the Accumulations Act, or so- 
called Thellusson Act (St. 39, 40, Geo. Ill, ch. 98,1800), 
which was passed the following year, and which pro¬ 
vided for the reduction of the period during which ac- 



cumulations might continue before the vesting of ^he 
gift to one of four periods named by the Act: (1) dijir- 
ing the life of the giver, (2) during twenty-one ye^rs 
after the giver’s death, (3) during the minorities of a^iy 
persons living at the giver’s death, or (4) during tjhe 
minorities of persons who would be entitled to the in¬ 
come of the fund. Accumulation could be directed fjor 
only one of those periods. I 

After the passage of this statute the Thellusson case 
went to the House of Lords, 11 Ves. 112 (1805). T^e 
decision below’ w’as sustained. The Lord Chancellior 
(Lord Elden) said: j 

I 

“The language of all the cases is, that propeijty 
may bo so limited as to n.ake it unalienable duriiig 
any number of lives, not exceeding that, to w’hi<*h 
testimony can be applied, to determine, when tjlie 
survivor of them drops. 

“If the law’ is so as to postponing alienation, ajn- 
other question arises out of this w’ill; w’hich is! a 
pure question of equity: w’hether a testator can clli- 
rect the rents and profits to be accumulated fjor 
that period, during which he may direct, that tjhe 
title shall not vest, and the property shall remaiin 
unalienable; and, that he can do so, is most clejar 
law.” i 


I 

Thellussox Acts in Amekica. j 


Statutes limiting the period of accumulation of ijn- 
come have been enacted in fourteen states—Alabanja, 
Arizona, California, Illinois, Indiana, Michigan, Minnie- 
sota, Montana, Nevada, New’ York, North Dakota, Penin- 
sylvania. South Dakota and Wisconsin. The terms jof 
these statutes vary considerably. They arc cited and 
discussed in 1 Bogert Trusts 651-668, and in SinK^s, 
Statutory Restrictions on the Accumulation of Inconie, 
7 U. of dii. L. Rev. 409 (1940). I 
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The Law of Maryland. 

Mar\’land had originally been a colony of the English 
Crown. The coniinon law as applied to Maryland, how¬ 
ever, was not even then identical with that in England. 
Earlv in colonial times the Marvland courts and its 
General Assembly applied only so much of the English 
common law as they considered suitable, but no more. 
The development of this attitude on the part of its colo¬ 
nists, and its legal recognition, are traced with author- 
itv bv Professor Paul S. Reinsch in his distinguished 
thesis, English Common Law in the Early American 
Colonies. The early Maryland statutes which we quote 
are found in his volume. 

The Maryland Laws of 1642 had provided that civil 
eases were to be determined according to equity and 
good conscience, 

“not neglecting (so far as the judge shall be in- 
foi’ined thereof and shall find no inconvenience in 
the application to this province) the rules by which 
right and justice useth and ought to be determined 
in England”. {Reinsch, p. 42). 

“In 1662 an act was passed declaring that when 
the laws of the province are silent, justice is to be 
administered according to the laws and statutes of 
England; and that ‘all courts shall judge of the 
right pleading and the inconsistency of the said 
laws with the good of the province according to 
the best of their judgment’. * * * It is * * * the first 
definite recognition in America of the ])ower of 
the couj-ts to a])ply the common law of England to 
colonial conditions and to reject provisions deemed 
unsuitable ’’. ( Reinsch , p. 43). 

The Maryland Act of 1732 provided that: 

“When the acts and usages of the province are 
silent the rule of adjudicature is to be according to 
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the laws and statutes and reasonable CMstoms p/ 
England, as used and practiced within the prov¬ 
ince.” I 

Referring to this Act, Professor Reinsch adds thajt; 

“the power of the courts to apply any English 
Law, customary or statutory, which they fouiid 
suitable to American conditions was no longer dis¬ 
puted.” (Italics ours.) {Reinsch, p. 43.) 1 


For long prior to 1776, therefore, when Marylaikd 
was still a crown colony, it appears that the courts pf 
Maiyland were not bound by English precedent as jto 
the common law. j 

When in 1776 Maryland became a State, the Consii- 
tutional Convention of that year adopted the follow¬ 
ing as Section III of the so-called Declaration of 
Rights: | 

i 

“The inhabitants of Maryland are entitled |;o 
the common law of England, and the trial by juify 
according to the course of that law, and to the bep- 
efit of such of the English Statutes as existed at 
the time of their first emigration, and which by 
experience have been found apjjlicable to the|ir 
local and other circumstances, and of such others 
as have since been made in England or Great Brit¬ 
ain and have been introduced, used and practiced 
by the courts of law or equity.” i 

Proceedings of The Conventions of the Prov¬ 
ince of Maryland (Baltimore, 1836). | 


The provision remained unchanged for some years fojl- 
lowing 1800, and slightly modified today is A rticle 5 <|)f 
the Declaration of Rights of Maryland. Annotated 
Code of Maryland, vol. I, page 44. | 

This Section III of the 1776 Maryland Declaratidp, 
of Rights was subsequently quoted in 1821 in State jr. 
Buchanan, 5 Harris & Johnson, 317 at 358, which dp- 
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dared that the reference in the Section to ^Hhe com¬ 
mon law of England”: 

“* * * has no reference to adjudications in Eng¬ 
land anterior to the colonization, or to judicial 
adoptions here, of any part of the common law’, 
during the continuance of the colonial govern¬ 
ment, but to the common law’ in mass, as it existed 
liere, either potentially, or practically, and as it 
prevailed in England at the time, except such por¬ 
tions of it as are inconsistent ivith the spirit of that 
instrumenty and the nature of our new political in¬ 
stitutions.’’ (Italics ours.) 

To like effect see Dashiell v. Attorney General (1822), 
5 H. & J., 392 at 401. And in 1867 in Greenwood v. 
Greenwood, 28 iSld. 369 at 381, it was specifically de¬ 
clared that the Maryland courts w’ere made ‘‘the sole 
authoritative expositors” of the common law for their 
people and that: 

‘ ‘ Decisions in England made since the American 
Revolution, w’hile entitled to the greatest respect, 
are not hiuding authorities upon this Court.” 
(Italics ours). 

See Bou'ie v. Duvall (1829), 1 G. & J. 175 at 181 to 
like effect. 

That perpetuities were not permitted in Maryland 
was recognized by the provision of the Statutory Testa¬ 
mentary System of 1798: 

“No will • * • shall be effectual to create any in¬ 
terest or perpetuity, or make any limitation, • • • 
not now’ permitted by the Constitution or Law’s of 
the State.” 2 Kilty’s Laws of Maryland, c. 101. 

This statute w’as enacted in January, 1799, after the 
Thellusson case had been argued but before it had been 
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decided. It took effect June 1, 1799, and remains I in 
the Maryland Code, Art. 93, par. 329.* | 

Maryland has no statute similar to the Thellusdon 
Act. ‘ ; 

In Ilnrford v. Haines, 67 Md. 240, 9 A. 540, (1887), 
a testator had established a trust, directing that cer¬ 
tain annuities be paid, that the rest and residue of ^lis 
estate both personal and real should be safely invested, 
and that upon the death of his son the whole of the 
residuary estate was to go to any children of the s(j»n. 
It was held that this general bequest of personal prcjp- 
erty, contingent in terms, carried the intermediate i|n- 
come or interest, and that such income or interest 
would be required to accumulate and form part of the 
residue for the benefit of the party that might be ulti¬ 
mately entitled to the residue. It was stated 

• I 

“* * * the income of such personal estate follows 
the principal as an accessory, and must, during 
the period which the law allows for accumulatiojn, 
be accumulated and added to the principal. * *| * 
In the present case there is nothing in the contin¬ 
gencies provided for that could infringe any rule 
of law against perpetuities.” | 

I 

There was no definite statement of what is “the p0- 
riod which the law allows for accumulation.” The 
period of accumulation involved in the case was a life 
in being. | 


The Law of the District of Columbia. i 

By the Organic Act of 1801, 2 Stat. 103, ch. 15, D. (j). 
Code 1929, P. 449, it was provided ; 

*This statute also bocarae a part of the law of the District of Coluih- 
bia by the Organic Act of 1801, but was repealed by the general provi¬ 
sions of Section 1636 of the D. C. Code, 1901. ! 


I 

I 

i 

I 


I 
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* that the laws of the state of Maryland, as 
they now exist, shall be and continue in force in 
that part of the said district, which was ceded by 
that state to the United States, and bv them ac¬ 
cepted ** *” 

In Ould V. Washington Hospital for Foundlings, 95 
U. S. 303 (1877) the court said, 

“The Statute of Wills of Maryland of 1798, 
which is still in force in the District of Columbia, 
provides that ‘no will, testament or codicil shall 
be effectual to create any interest or perpetuity, 
or make any limitation or appoint to any uses not 
now permitted by the Constitution or laws of the 
State.’ 2 Kilty*s Laws of Md., c. 101.” 

By the Code for the District of Colmnbia the follow¬ 
ing provisions were enacted in 1901. Act of March 3, 
1901, 31 Stat. 1189 et seq. 

“Section 1. The common law, all British stat¬ 
utes in force in ^laryland on the twenty-seventh 
day of February, eighteen hundred and one, the 
principles of equity and admiralty, all general acts 
of Congress not locally inapplicable in the Dis¬ 
trict of Columbia, and all acts of Congress by their 
tei’ins applicable to the District of Columbia and 
to other places under the jurisdiction of the United 
States, in force at the date of the passage of this 
act shall remain in force except in so far as the 
same are inconsistent with, or are replaced by, 
some provision of this code.” 

“Section 1636. All acts and parts of acts of the 
general assembly of the State of ^laryland gen¬ 
eral and permanent in their nature • * • are 
hereby repealed * * *,” 

“Section 1640. Nothing in the repealing clause 
of this Code contained shall be held to affect the 
operation or enforcement in the District of Co¬ 
lumbia of the common law or of any British stat- 
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ute in force in Maryland on the twenty-seventh 
day of February, eighteen hundred and one * * *, 1 ” 
“Section 1023. Pekpetuities —Except in th^e 
case of gifts or devises to charitable uses, every 
future estate, whether of freehold or leasehold, 
whether by way of remainder or without a prece¬ 
dent estate, and whether vested or contingent, shajll 
be void in its creation which shall suspend, or ma^ 
.by possibility suspend, the power of absolute alieiji- 
ation of the property, so that there shall be no per¬ 
son or persons in being by whom an absolute feie 
in the same, in possession, can be conveyed, for a 
longer period than during the continuance of ncjt 
more than one or more lives in being and twentjf- 
one years thereafter.” I 

i 

By amendment contained in 32 Stat. 538 (1902) jt 
was provided: | 

“Section 1036. * * * All the provisions of thib 
sub-chapter shall apply to personal property genj- 
erally except where from the nature of the prop¬ 
erty they are inapplicable.” 

Section 1023 of D. C. Code, 1901, quoted above, re¬ 
lates to the suspension of alienation, and is discussed 
in this brief at pageV^. In addition to the prohibition 
of Section 1023, it is clearly established that the con^- 
mon law “rule against perpetuities” relating to rek 
moteness of vesting which requires that an estate musjt 
in all events vest within a life or lives in being and 
twenty-one years thereafter is also in effect in th^ 
District of Columbia. McArthur v. Scott, 113 U. 
340, 5 S. Ct. 652, 28 L. Ed. 1015 (1885); Shoemaker vj. 
Newman, 62 App. D. C. 120, 65 F. (2d) 208 (1933). I 
There is no statute in the District of Columbia simij* 
lar to the British Thellusson Act. | 

It is established in the District of Columbia that th^ 
common law is not necessarily that of England, but i^ 





! only the common law of England which is not ‘‘repug- 

/ nant to our conditions” and “where it has not become 

obsolete. ’ ’ 

Da Forest v. United States, 11 App. D. C. 458, 
465, 466 (1897). 

Tyner v. United States, 23 App. D. C. 324, 359 
(1904). 

Lisner v. Hughes, 49 App. D. C. 40, 41, 258 Fed. 
512, 513 (1919). 

Thus in Van Ness v. Pacard, 2 Pet. 137, 7 L. Ed. 374 
(1829), a case coming from the District of Colmiibia, 
the Supreme Court stated 

“The common law of England is not to be taken, 
in all respects, to be that of America. Our an¬ 
cestors brought with them its general principles, 
and claimed it as their birthright; but they brought 
with them and adopted, only that portion which 
w’as applicable to their situation.” 

The following decisions of this Court involve the val¬ 
idity of accumulations: King v. Shelton, 36 App. D. C. 
1 (1910), aff’d. 229 U. S. 90, 33 S. Ct. 686, 57 L. Ed. 
1086 (1913), American Security <£' Trust Co. v. Blair, 
63 App. D. C. 170, 70 F. (2d) 774 (1934), and McDonald 
V. Fulton Trust Co. of New York, 71 App. D. C. 36,107 
F. (2d) 2.37 (1939). 

In King v. Shelton, supra, a testator had left funds 
in trust until the youngest of three children should 
attain the age of twentv-five vears. The trial court 
held that, as the legacies wore vested, the legatees, 
when they became of age, might take the fund at their 
election, thus ending tlie trust for accumulation. This 
was reversed by the Court of Appeals, relying largely 
on Nichols v. Eaton, 91 U. S. 716, 23 L. Ed. 254 (1875) 
the leading case on spendthrift trusts and stating. 
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“If a testator can provide a contingencj^ 
whereby a life estate can cease during the life ojf 
the beneficiary, to the prejudice of creditors of 
such beneficiary, and be allowed to accumulate, it 
is not clear why a testator may not provide that d 
legacy may accumidate for a given period withiijb 
the rule of perpetuities, and then be transferred ip 
the object of his bountyd’ (Italics ours) I 

1 

Afiirniing King v. Shelton the Supreme Court said, i 

“There is no pretense of perpetuity. * * * If the 
testatrix saw fit to have this fund accmimlate in 
the hands of trustees and thereby postpone th^ 
enjoyment of her gift, why shall her w’ill be disreh 
garded?” | 

In American Security S Trust Co. v. Blair, suprat 
the will provided that $40,000 from the income of trust 
funds should be paid annually to the widow and that 
any excess over that amount should be accumulated 
until the assets of the estate should amount td 
$1,000,000, that thereafter the net income over $40,00(!) 
should be paid to the testator’s brother and sisters 
wiio w’ere living at that time, and that at the death of 
the widowr the trust should cease and the estate should 
be divided among the brother and sisters. The exces^ 
income accumulated until the estate exceeded 
$1,000,000. The excess income w’as thereafter distribl 
uted in accordance with the will to the brother and 
sisters until the death of the last survivor of th^ 
brother and sisters. The widow survived and the will 
had not provided in this contingency what was to bej 
done witli the income beyond the $40,000 annually paid 
to her. This Court held I 

“From the decease of the last survivor until thd 
final distribution of the estate, the will makes nd 
provision for the payment of the excess incomeJ 


i 
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In such circumstances, the intention of the testa¬ 
tor that the income in excess of $40,000 per year 
should be permitted to accumulate during the life 
of the trust, that is, until final distribution, will 
be implied. Townsend v. Wilson, 77 Conn. 411, 5.0 
A. 417; Perry v. Brown, 34 R. I. 203, S3 A. 8; 
Eberly’s Appeal, 110 Pa. 95, 1 A. 330; Ilurford v. 
Haines, 67 Md. 244, 9 A. 540. It is part of the 
trust estate and not subject to distribution until 
‘the trust shall cease and determine’.” 

In McDonald v. Fulton Trust Co. of New York, supra, 
this Court permitted an accumulation of income until 
the oldest grandchild of testator, living at the time of 
his death, should reach the age of thirty. As such 
oldest grandchild was only a little over a year old when 
the testator died the period during which income was 
permitted to accumulate in that case was a few months 
short of twenty-nine years. The record in that case 
(p. 13) indicates that the income which had accumu¬ 
lated to the date of the decision was in excess of two 
million dollars. See also Fulton Trust Co. of New York 
V. Bank of America of California, 60 App. D. C. 240, 
and McDo7iald v. Maxwell, 56 App. D. C. 257, which 
involved the same will. 


Cases Arising in Other Jurisdictions L.\cking 
Theluusson Acts. 

In Fitchie v. Brown, 211 U. S. 321, 29 S. Ct. 106, 53 
•L. Ed. 202 (1908), the testator, a resident of Hawaii, 
had created a trust “for as long a period as is legally 
possible, the termination or ending of said trust to take 
place when the law requires it under the statute.” The 
trust estate consisted of personalty and realty. Lega¬ 
cies to a number of persons did not exhaust the in- 
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come, so that an annual accumulation was involvedl 
Tlio Court held that the trust was valid for a perio4 
of twenty-one years after the death of the surviving 
annuitant saying: ] 

“Our first inquiry is, Was this trust valid as a 
wliole? It is conceded by all that the common lavl" 
is applicable, and that there is no statute in Hawaii 
governing the subject, except the statute making 
the common law applicable there, and that the utf 
most extent of a trust at common la^v is limited 
by lives in being at its creation and for twenty-one 
vears thereafter; that the lives must be selected by 
the testator in his will; that they must be ascerj- 
tained lives, i.r., lives that can be distinguished^ 
and the fact of the death of the last survivor must 
be capable of being made out by reasonable evii- 
dencc [Thrllu.^son v. Woodford, 4 Ves. 227; S, C\, 
11 Ves. 134, 146; In re Moore (1901), 1 Ch. 936]!, 
and the selected lives need not be those having aji 
interest in the property.” I 

I 

In the decision of the lower court in FltcJne v. BroivH, 
IS Hawaii 52, 69, it was stated that the law in Hawaii 
was, i 


“* * * the Hnglish common law which is dd- 
declared in the Judiciary Act of 1892 (R. L., Secj. 
1) to 1)0 in force hero [in Hawaii].” I 

i 

j 

The Hawaiian statute was as follows: i 


“The common law of England, as ascertained 
by English and American decisions, is hereby dej- 
clared to be the common law of the Hawaiian Is¬ 
lands in all cases, excey)t as otherwise ex])ressly 
provided by the Hawaiian Constitution or laws, oi* 
fixed by Hawaiian judicial precedent, or estab¬ 
lished by Hawaiian national usage, provided, ho\\|- 
ever, that no person shall be subject to criminajl 
proceedings except as provided by the Hawaiian 


I 
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laws.” L. 1892, c. 57, s. 5; R. L. 1905, Title I, 
c. 1, s. 1. 

In Guaranty Trust Co. v. Leach, 5 N. Y. S. (2d) 628, 
168 Misc. 526 (1938) an action had been brought by 
the Guaranty Trust Co. to determine the validity of 
certain directions for the accumulation and capitaliza¬ 
tion of income. The testatrix had died domiciled in 
Georgia. The court said 

“The validity of the provisions of this will is to 
be determined by the laws of the State of Georgia, 
the domicile of the testatrix at her death. * * * It 
has been established by the proofs that the law of 
the State of Georgia with respect to trusts for the 
accumulation of income is the common law of 
England as it existed in Mav, 1776. Bv that law 
testamentary provisions for the accumulation of 
income are valid provided they do not infringe 
upon the common law rule against perpetuities. 
Thcllusson v. Woodford, 4 Ves. Jr. 227, 31 Eng. 
Reprint 117.” 

In Dahlgren v. Pierce, 270 F. 507 (C. C. A. 6th 1921) 
there was a trust for three lives in being, the income to 
be paid to the three persons named with further pro¬ 
vision for distribution of the income upon their death. 
One of them died and a part of the income became pay¬ 
able to a minor whose parent had not been born at the 
time of the testator’s death. It was contended that 
such payment was invalid. The case did not directly 
involve accmnulation but, in making its decision the 
court stated 

“* * * In trusts for accumulation, the entire in¬ 
come may be tied up and paid to no one, provided 
the final period of vesting or distribution does not 
violate this rule against perpetuities. This is so 
obvious that it is assumed as the starting point of 
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all discussions whether particular trusts for Ac¬ 
cumulation are good. Gray on Perpetuities, § 671; 
Thorndike v. Loring, 15 Gray (Mass.) 391; 30 Ci’c. 
pp. 1477,1478, note 67. Certainly, if the final vest¬ 
ing of the estate is not postponed beyond the p(^r- 
mitted period, and if in the meantime income need 
not be distributed at all, the testator may dirqct 
such interim disposition of it as he sees fit, unless 
it comes in conflict with section 8622, G. C.” | 

In Moeller v. Kautz, 112 Conn. 481,152 A. 886 (193|l) 
instructions were sought as to the validity of a provi¬ 
sion to pay annuities from trust funds and to accumu¬ 
late the balance of the income until the death of All 
children of the testator. In holding the provision valjd 
the court said | 

“The trust is to terminate and the principal of 
the fund is to be distributed at the death of tljie 
last surv’ivor of the testator’s children, and thAt 
creates a like limitation upon the period of accu¬ 
mulation. It cannot therefore bo extended beyond 
the time allowed by the rule against peri)etuitiQS 
for the vesting of an estate. * * *” ^ j 

“* * * Counsel who are seeking a decision tliAt 
tb(‘ accumulation before us is illegal do not que!|;- 
tion this ])rinciple, but they do claim that we may 
hold a trust for accumulation illegal as unreasoU- 
able and against ])ublic policy, even though it doejs 
not extend beyond th(‘ period allowed by the rule 
against perpetuities, and that we ought to do it iii 
this case. Previous to the enactment of the Thelj- 
lusson Act in England in 1800, all accumulations 
which had come before the English courts and 
which did not 7*un beyond that period had beeu 
upheld, and it is generally stated that the commoiji 
law permitted accumulations not exceeding ifi. 
Thellusson v. Woodford, 11 Ves. Jr. 112,146; Odep 
V, Odell, 92 Mass. (10 Allen) 1, 5; Pray v. Hegei- 
man, 92 X. Y. 508,514; 1 Perry on Trusts (7th Ed.) 
Sec. .393: T^ewin on Trusts (1.3th Ed.) p. 126. Thii 
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is the general rule applicable in any except the 
most unusual situations. 

“There is, however, in the courts, a power, 
rarely to be exercised and only in a clear case, to 
declare void testamentary provisions of the nature 
of the one we are considering, aside from any vio¬ 
lation of settled rules of law, because under the pe¬ 
culiar facts of the case they contravene a sound 
public policy. * * *” 

“The facts of the case before us certainly do not 
bring it within any exception to the general I'ule. 
The accumulation of excess income is large, but 
almost two-thirds of it accrued in the first four 
years of the trust, and that which has of late ac¬ 
crued from vear to vear has been relativelv small 
in amount; indeed, if the interest earned upon the 
surplus income which had accrued in the early 
years of the trust and was then added to the prin¬ 
cipal were to be disregarded, there would be un¬ 
doubtedly a much smaller surplus during the later 
years. Nor is the probable duration of the joint 
lives of the testator’s children as fixed by the mor¬ 
tality tables, stated by counsel to be thirty-nine 
years longer, a time so unreasonable as to justify 
a defeat of the testator’s intent.” 

In First Camden National Bank v. Collins, 114 N. J. 
Eq. 59, 168 A. 275 (1939), a will directed that income 
be accumulated for lives in being and twentv-one vears 
thereafter, and that the trustees should then form a 
charitable corporation and pay over the principal and 
accumulations of the trust fund to such corporation. 
It was held that these provisions were invalid as vio¬ 
lating the common-law rule against perpetuities, in 
that there was no assurance that the type of charitable 
corporation specified could be organized without legis¬ 
lation, which would have required the fund to be held 
not only for lives in being and twenty-one years, but 
thereafter until such special incorporation could be 
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completed. The court cited the Thcllnsson case anp 

said; I 

i 

“ * * * We are not concerned with the Knglisii 
I’ule further than to say that New Jersey seen^s 
to have taken over the common-law rule, * * * In 
other states, apparently under the lead of New 
York, and includinj>: Michig'an, Wisconsin, Minne¬ 
sota, and California, the rule has been essentia 11^ 
narrowed bv statute. From this it is inferable 
that the English rule was regarded as broader 
than public policy would permit. Irrespective of 
that fact, we consider that public policy requires 
that the application of the rule be kept rigidl^’ 
within bounds and not extended beyond its plain 
limits. One of these limits is that an estate fojr 
accumulation must vest within the [)rescribed pc|- 
riod, and not merely that it may vest within thajt 
time.” I 

Accumulations for periods not beyond that permisi- 
sible for postponement of vesting were held valid ini: 

Rhoads v. Rhoads, 43 Ill. 239 (1867) (15 years)!. 
Kasey v. Fideliiy Trust Co., 131 Kv., 609, 116 
S. W. 739 (1909) (A life in being). | 

Mehdn v. Hoff man, 290 Mo. 464, 2ii5 S. W. 107 
(1921) (A life in being). I 

Hussey v. Sargent, 116 Ky. 53, 75 S. AV. 21 jl 
(1903) (21 years). | 

Trautz v. Lenip, 329 Mo. 580, 46 S. W. (2d) 135 
(1932) (20 years). 1 

I 

Accumulations beyond the permissible period foi* 
postponement of vesting were held invalid in: i 

JJillyard v. Miller, 10 Pa. 326 (1849) (Indefinit|* 
period). | 

Kimball v. Crocker, 53 Me. 263 (1865) (25 years)i. 
Andrews v. Lincoln, 95 Me. 541, 50 A. 898 (1901 j 
(30 years). j 
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In re Ilehue's Estate, 95 N. J. Eq. 197, 123 A. 
43 (1923) (Ill excess of 21 years). 

V. D'Atro, 109 Conn. 563, 145 A. 161 
(1929) (24 years). 

Felton V. First Savings cG Trust Co., 98 Fla. 748, 
124 So. 169 (1929) (Indefinite period). 
llusseg V. Sargent, supra (35 years). 

To the same effect see dictum in Ingrahaut v. In¬ 
graham, 169 Ill. 432 (1897) at p. 450, 48 N. E. 561 at 
]). 566, to the effect that the rule is that accuiniilations 
will not be permitted for a lonjjer time than a life or 
lives in being and 21 years and 9 months. 


Statements of Texts as to Validity of Accumulations. 

The text books state the law as follows: 

“A provision in the terms of the trust that the 
income of the trust estate shall be accumulated by 
tlie trustee, and that the income so accumulated 
shall be held in trust, is invalid, if tlie period of ac¬ 
cumulation is longer than the period of the rule 
against perpetuities. 

“By statute in some States a shorter period for 
accumulatioTi is fixed, or it is provided that TU’ovi- 
sions for accumulation shall be invalid except un¬ 
der tlio circumstances stated in the statute.” 

—Kestatement of the Law of Trusts, Ameri¬ 
can Law Institute (1935) P. 197. 

“At common law a provision in the terms of the 
trust that the trustees should accumulate the in¬ 
come was valid if the accumulation was not for a 
period longer than that of the rule against y)er- 
petuities, namely lives in being and twenty-one 
years.” Scott on Trusts (19.39) 393. 

“A majority of the American states have no 
statute on the subject of accimiulations. The Thel- 
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lusson Act, having been adopted in England sinjie 
the Revolution, is obviously not a part of the coiii- 

mon law here.”—1 Bogert Trusts 647. i 

! 

To the same eifect are I 

Lewis on Perpetuify (1843) 592; | 

Perry on Trusts, Section 393; i 

Lewin on Trusts (1939 ed.) 109. | 

Simes, Law of Future Interests (1936) Sec. 589. 


Statements of Legal Wiuteus as to Question of 
Policy Involved. 


Legal writers have commented on the question j)f 
public policy involved in the law relating to accumul|i- 
tions as follows: | 

Foulke, supra, states at page 6, ! 


“Property which is tied up may be thereby kept 
in the enjoyment of an individual who does nj)t 
possess the self-restraint and ability which he 
must have to keep the property if he has absolute 
control. lie is, therefore, maintained in a position 
of superiority over his fellowmen by the artificial 
advantages of inherited wealth. This is a surviv¬ 
ing relic of aristocratic and feudal institutions aiid 
is contrary to the public policy of a democracy. | 
“An aristocracy * * * is only compatible wi(h 
the public policy of a free democratic com'iiiinity 
when it must sustain itself * * * not on prerogii- 
tive or on the accumulations of the dead.” 


In discussing reasons for the enactment of statutes 
establishing a shorter permissible period for accumuljk- 
tions than the period of the rule against pcrpetuitieis, 
the writer of a recent case note says, ! 

I 

“The public policy against accumulations seenis 
founded on the same grounds as that against ui- 


I 
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due suspension of the ])o\ver of alienation but is 
thought even more objectionable since both in¬ 
come and principal are tied up.” 

-^7 Yale Law Rev. 1027, note 4. 

In 11oldsivorth\<^ llistonj of English Low, Vol. VII, 
the author, discusses the reasons which ])rompted Par¬ 
liament to change by statute the rule laid down in the 
Thellusson case, saying, 

“It was the posthunious avarice of Peter Thel¬ 
lusson which showed that considerations of pub¬ 
lic policy, as well as considerations of justice to 
near relatives, had made it necessary to restrain 
trusts for accumulation within a narrower time 
limit than that allowed bv the rule against x)er- 
petuities. * * * (p. 229)* 

“* * * The result of the v’ery thorough expo¬ 
sure of the imi)olicy of permitting such a trust for 
accumulations as he had created, was the passing 
in 1800 of the Act commonly known as the Thel¬ 
lusson Act. * * • 

“The rules against accumulations are thus com¬ 
paratively modern rules of statutoiy origin, ap- 
])licable to trusts of a particular kind, and designed 
to prevent the owners of property from rendei'ing 
their property inalienable for a purpose which the 
Thellusson case showed to be particularlv objec¬ 
tionable. * * *” (p. 231) 

B lit Prj ofessftiuSim es, in an article eijditled_j8liflLw- 
tory Rrsfricfions on the Accunitdation of Income, 7 
U. of Chi. L. R. 409 (April, 1940) asks, 

“Should the rule of law which prohibits ac¬ 
cumulations be more drastic than that which pro¬ 
hibits perpetuities?” 

He then reviews the experience in this country with 
legislation on accumulations, and concludes as follows: 
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“An examination of the various amendmentjs 
which have been made to the statutes under con¬ 
sideration shows a trend toward increasing the 
number of exceptions to their operation, and alsp 
toward increasing the i)eriod of permissible acj;- 
cumulations. j 

“In the light of this experience, it is not at ajl 
clear that it is worth while to establish a shortejr 
period for permissible iiccumulation of incom^* 
than the period of the rule against perpetuities.’’ 

(p. 428) I 

I 

Writers who have commented on the question df 
public policy relating generally to restrictions on 
property include those cited at page 14 of this brie^, 
and Walsh on Future Estates (1931) p. 81, and Lewi^i 
on Trusts (1939) p. 105. | 


Argument Against the Validity of the Provision foIr 
Accumulation in the L.\lor Will. | 

The Court below stated its position as follows: 

“After mature deliberation, I have come to thb 
conclusion that such common law so far as it peil- 
mits accumulations of the character in this suit, 
is obsolete and repugnant to our conditions anji 
therefore not applicable to the District of Columj- 
bia. As a matter of fact, it was considered obso¬ 
lete and not suited to conditions in England in 1799 
because it was repudiated the following year by 
statute. The utmost boundaries permitting re¬ 
straints are expressed in the rule against remoth 
vesting and the statute against restraints on alieni- 
ation which do not apply expressly to accumula¬ 
tions, as above pointed out. It would be clearly 
contrary to the trend of the law and a step bachj- 
ward to include accumulations of the character inj- 


I 

i 




38 


volved herein to be within the permissive rules 
above referred to simply because of the discred¬ 
ited and vehementIv criticized decision in the Thel- 
lusson case, supra, which for the reasons above 
stated is neither binding on the courts of the Dis¬ 
trict of Columbia, nor expressive of the common 
law in force therein. Public interest and welfare 
forbid that a dead hand from the past should shape 
and control the present except so far as permitted 
by law. Permitting unreasonable restraints on 
alienation are inconsistent with the principles of 
democracy. They are the concomitants of an aris¬ 
tocracy. Such restraints are relics of a feudal so¬ 
ciety, are obsolete and are repugnant to our in¬ 
stitutions and conditions.” (R. 92, 93.) 

It may thus be argued that the accumulation rule 
enunciated in the TJielhi^srm case is not binding, par¬ 
ticularly on the courts of Maryland and the District of 
Columbia, both by reason of the date and circum¬ 
stances under which the case was decided, and because 
the nature of the decision was such as to be opposed, 
particularly in these two jurisdictions, both to a long 
established adverse public policy and to democratic 
principles and institutions.* 

It may be argued further that these considerations 
are strongly applicable to an accumulation such as that 
directed in this case, comparable in its size and in 
length of time to the accumulation directed in the 
Thellusson will. 

In connection with the foregoing it may also be ar¬ 
gued that Maryland had long previously established 
a policy of adapting the English common law to dem¬ 
ocratic institutions, of rejecting such thereof as might 

•It was also urged below that the British Thellusson Act of 1800, is a 
“British statute in force in Maryland on the twenty-seventh day of 
February, eighteen hundred and one” within the meaning of Sec. *1640 
D. C. Code, 1901, but the Court rejected that argument (R. 86, 8"). 
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be deemed unsuitable to such institutions, and of appljt- 
ing its own conception of common law and publijc 
policy; that English decisions subsequent to 1776 werje 
not binding in Maryland; that the Maryland testamei]|- 
tary statute of 1798 anticipated and forestalled thp 
Tludlusson decision; that this statute indicates th^ 
early public policy of Maryland and of the District ojf 
Columbia where it was in effect until repealed in 1901 
by the general provisions of Section 1636 of the Codel; 
and that the Thellusson case is either obsolete oi* 
repugnant in the District, where the common law acL 
quired was that derived through Maryland, and wheri‘ 
English decisions which are obsolete or which ar(b 
repugnant to American institutions will not be recog!- 
nized. ! 

It may be urged that the case of Fit chic \\ Browi% 
supra, is not controlling since it turns on a Hawaiian 
statute and concessions as to its construction, that ii^ 
King v. Shelton, supra, American Security d Trust Co\ 
V. Blair, supra, and McDonald v. Fulton Trust Co}, 
supra, the present issue was not discussed, perhapjj; 
because the trusts did not involve such large amounts 
or long periods of accumulation, that Moeller v. Kautsi\, 
supra, indicates that an accumulation for a period 
shorter than that of the rule against perpetuities ma\t 
be invalid, that no decisions have been found where a[ 
trust so large and so long as this has been sustained! 
and that this Court should sustain the Court below iq 
holding that the provision for accumulation of income 
for two lives in being and twentv-one vears thereafteii 

* * I 

is void. i 
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Argument in Favor of Validity of the Provision for 
Accumulation in the Lalor Will. 

Text writers unite in stating that at common law 
the permitted period of accumulation of income of a 
trust estate is the same as the period of the rule against 
perpetuities. This is the rule which has been taught in 
law schools, see Gray, Cases on Property 2d Ed. Vol. V, 
460, Leach, Cases on Future Interests, 796, and it has 
been accepted generally by lawyers throughout the 
country. To change this by judicial determination 
would probably invalidate many trusts w’hich have 
been drawm in reliance upon this generally accepted 
rule. 

The United States Supreme Court has stated in 
Fitchie v. Brown, supra, in regard to accumulations 
that the utmost extent of a trust at common law is lim¬ 
ited by lives in being at its creation and for tw’enty- 
one years thereafter, citing the Thellusson case. The 
Court of Appeals of the District of Columbia permitted 
accumulation of income during a life in American Se¬ 
curity <& Trust Company v. Blair, supra, and for about 
twentv-nine vears in McDonald v. Fulton Trust Co., 
supra, and stated in King v. Shelton, supra, that 

“It is not clear w'hy a testator may not provide 
that a legacy may accumulate for a given period 
wdthin the rule of perpetuities and then be trans¬ 
ferred to the object of his bounty.” 

Courts of other jurisdictions have assumed that ac¬ 
cumulations may be permitted if they do not extend 
beyond the period of the rule against perpetuities. 
Guaranty Trust Co. of Neiv York v. Leach, supra; 
Dahlgren v. Pierce, supra; First Camden National Bank 
V. Collins, supra, and other cases cited on page 33. We 
have found no suggestion of a shorter limitation at 
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i 

common law except the language contained in Moeller 
V. Kautz, supra, the application of which is not clear. 

Although there seems to have been no decision in 
the United States involving a trust for two lives in 
being and twenty-one years thereafter, or any case in¬ 
volving a trust of the amount or probable length of tliie 
one in the case at bar, it may be suggested that the ab¬ 
sence of decision on the subject is perhaps due to tlie 
fact that the law as expressed by the text writers is con¬ 
sidered well settled and has not been questioned. ' 
Fourteen states have adopted “Thellusson Acts,!’’ 
but there is no “Thellusson Act” in the District of Co¬ 
lumbia Code. That the question of limitation of pejr- 
petuitics was in the mind of Congress is shown by the 
enactment of Sections 1023 and 1036 D. C. Code 190|l. 
The enactment of these sections, coupled with the fail¬ 
ure to include any provision similar to the Thellussbn 
Act, seems to indicate a legislative intent to leave the 
law as expressed by the Thellusson decision.* 

From the point of view of policy it is not at all cle^r 
that it is desirable that there be a shorter period f<|)r 
permissible accumulation of income than the period Of 
the rule against perpetuities or the permissible pericfd 
for suspension of the power of alienation. See dik- 
cussion by Simes, 7 U. of Chi. L. Rev. 409, 428. T'wjo 
states, California and Montana, originally enacted stajt- 

utes prescribing shorter periods for permissible ab- 

- i 

* Judge Walter L. Cox, who made the first draft of the D. C. Code 
1901, sought ‘ ‘ guidance ’ ’ in the laws of Maryland, Virginia, New York 
and Ohio. (Preface to Code of Law prepared by Walter L. Cox 1898; 
House Report No. 1017 56th Congress 1st Session.) No provision si¬ 
milar to Section 1023 was in the statutes of Maryland, Virginia or 
Ohio at that time. New York, however, had a statute against suspeia- 
sion of alienation from which Section 1023 was apparently derive^. 
But although New York had a Thellusson Act, Judge Cox did not pjit 
it in his draft. New York Revised Statutes (1829) part 2, c. 1, title i2, 
sections 14, I.?, 16, 37, 38 and c. 4, title 4, sections 1, 3; New York 
Laws 1846, c. 74; New York Laws 1855, c. 432; New York Laws 189j6, 
c. 547, sections 32, 51; New York Laws 1897, c. 417, sections 2, 4. | 


I 
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cumulations than for permissible suspension of the 
power of alienation but more recently have amended 
their accumulation statutes so as to permit accumula¬ 
tions for a period no longer than “the time within 
which the absolute power of alienation of property may 
be suspended.” Cal. Civ. Code (1872) § 722-6, 733; 
Cal. L. 1929, c. 143, p. 276. Mont. Civ. Code (1895) 
§ 1160-4, 1171; Mont. L. 1939, c. 212, p. 564. 

The decision of the Court below is merely that the 
provisions of the Lalor trust for accumulation of in¬ 
come for a period of two lives in being and twenty-one 
years thereafter are invalid. The Court does not give 
any indication as to what period of accumulation, if 
any, may be valid. The Court expressly held that the 
British Thellusson Act was not in effect in the District 
of Columbia. (R. 87.) Obviously none of the Thel¬ 
lusson Acts of the fourteen states which have adopted 
such legislation are in effect in the District of Colum¬ 
bia. In this important question of property law testa¬ 
tors and trustees thus are left without any guide as to 
what in the District of Columbia may be a valid ac¬ 
cumulation. Are they to conclude, for example, that 
accmnulation may be permitted for lives in being, for 
one life in being, for a minority, or not at all? The 
“Thellusson Acts” of the states varv widelv in their 
provisions, 1 Bogert Trusts 651-668, and no decision 
that we have found suggests the answer. It seems 
wholly impracticable for a court to choose among these 
periods in the absence of any guide, and such impossi- 
bilitv would seem to us to be an additional reason for 
contending that anv cliange from the British common 
law as established in the TJudlusson case must be by 
the legislature, who, if sucli change is desired, can de¬ 
termine whether anv accumulation of income sliall be 
allowed, and if so for how long.* 


* See quotation from Thelltisson case, this brief page 18. 
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If the Accumulation Provisions are Void an Intestacy 

Results. 

The Court below held that the provisions of the Lalbr 
trust directing accumulation were invalid, that Wil¬ 
lard A. Lalor died intestate as to the income directed 
to be accumulated and that the income which had al¬ 
ready accrued and which might accrue in the future was 
distributable to and became vested in the testatorl'^s 
next of kin. (R. 103, 108.) | 

The guardian ad litem urged that such income should 
be payable one-fifth to each nephew and niece, aiid 
thereafter to the issue per stirpes of any nephew arid 
niece who died during the period of the trust. (R. 105, 
106), but this view was rejected by the Court. (R. 1071) 
In his brief the guardian ad litem states at page 17: 

“4. There is no law which says that an accumu¬ 
lation clause, which does not violate the commc^n 
law rule against perpetuities or any statutory law, 
shall be void in its inception. Consequently tlje 
gift of the surplus income, if it cannot legally be 
allo'wed to accumulate to await the termination bf 
the trust, ought to be accelerated and go in pos¬ 
session as it accrues to those to whom the testator 
gave it rather than to those whom the testatojr 
never intended to have it, namely, his next of kiiji. 
Upon this question see Leisenring*s Estate, 237 
Pa. 60, 85 Atl. 80, 1916F L. R. A. 798, 1914B An¬ 
notated Cases 84.” I 

I 

j 

To adopt the suggestion of the guardian ad liteih 
w'-ould be to write a new will for Willard A. Lalor. 
Under the will as drawn by the testator neither Esthejr 
Lalor nor Ruth Lalor could possibly receive any of th^ 
income in excess of the annuities, since the will ex¬ 
pressly provides that such income is to be accumulate^ 
and is to be distributed only after Esther Lalor an|i 


I 

i 
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Ruth Lalor have both died. Nevertheless the guardian 
ad litem proposes to have this excess income currently 
distributed to Ruth Lalor and Esther Lalor, thus giv¬ 
ing them income which they not only would not have 
received currently under the will of Willard A. Lalor, 
but which they would never have received by any possi¬ 
bility. This result of the suggestion of the guardian ad 
litem shows how difficult and dangerous it is to attempt 
to write new wills for testators. 

The decision of the lower Court that an intestacv re- 

«> 

suits is supported by George Washington University 
V. Riggs Nat. Bank, 66 App. D. C. 389, 88 F. (2d) 771. 
There the residue w’as devised in equal shares to a 
church, two universities, and a hospital. As the will 
was executed less than a month before the death of the 
testator the legacy to the church became invalid. The 
question arose whether the one-fourth which had been 
left to the church should go to the next of kin as intes¬ 
tate property or whether it should be divided equally 
between the other three residuary legatees. The Court 
held that there w^as an intestacy saying: 

“While the intention of the testator to dispose 
of all of his estate may appear from the face of 
the will, if a condition later arises which was 
clearly not contemplated by the testator, it is not 
within the power of the courts to amend the will 
by attempting to supply the omission. As was 
said in Pontius v. Conrad, 317 Ill. 241, 244, 148 
N. E. 17, 18: ‘It is true, as the appellees insist, 
that a testator is presumed to have intended by his 
will to dispose of all his property and leave no part 
of it as intestate estate, and the court will adopt 
any reasonable construction of the will rather than 
hold that the testator intended to die intestate as 
to any of his property. If, however, the testator 
has overlooked a condition which he would perhaps 
have provided for if it had occurred to him, the 




court cannot guess at what provision he wouldl 
probably have made and by construction read it| 
as a part of liis "will on the presumption that he| 
would naturally liave made such a provision if he| 
had thought of it. ^loeller v. Moeller, 281 Ill. 397,j 
117 N. E. 1002. Where there is nothing in the willj 
itself to show the intention of the testator as tO; 
the disposition of his property in the condition 1 
which lias actually arisen, the court cannot holdj 
that the will disposes of the property in a particu-i 
lar way, on the supposition that the testator would | 
probably have disposed of it in that way if his at-; 
tcntion had been called to the particular circum-i 
stances’.” I 

In Wilson v. D’Atro, supra, a direction for accumu-| 
lation was held void and the excess income was consid-1 
ered intestate property the Court saying | 

“ * * * This leaves the question of the disposition | 
of the income of the property until 1950 or until | 
the death of the survivor of the sons, if it occur | 
before that date, and as the void provision for ac-| 
cumulation is a part of the residuary gift, this in-; 
come must be regarded as intestate estate and be | 
paid to the testator’s heirs at law. Cochrane v. I 
Schell, 140 N. Y. 516, 5.37, ,35 N. E. 971; Kimball v. i 
Crocker, 53 Me. 263, 273.” | 

i 

Even in LeiseMring’s Estate the only decision cited i 
by the guardian ad litem on this point the Court j 
stated: | 

I 

“Should the construction of the will carrv the I 

• I 

accumulation beyond the statutoiy period within ! 
which accumulations are permissible, the law will I 
stop the accumulations at this point, and hence- I 
forth will give the income to the next of kin.” | 
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Does Section 1023, D. C. Code, 1901, Invalidate the 

Future Estates? 


Statutory Provision. 

Sections 1023 and 1036 of the D. C. Code 1901 are 
found at pages 5 and 6 of this brief. 


Distinction Between Section 1023 and “the Rule 
Against Perpetuities. ’ ’ 

Section 1023 deals solely with suspension of aliena¬ 
tion and not with the so-called “rule against perpetui¬ 
ties”. The word “Perpetuities” in the caption of 
Section 1023 is there used in the earlier of two differ¬ 
ent meanings, i. e., interests in property the alienation 
of which is suspended. 

Gray—The Rule Against Perpetuitiesf Section 140, 
First Edition, distinguishes them as follows: 

“The natural, the original, meaning of a per¬ 
petuity is ‘an inalienable, indestructible interest.’ 
The second, artificial, meaning is, ‘an interest 
which will not vest till a remote period’. This 
latter is the meaning which is attached to the 
term when the Rule against Perpetuities is 
spoken of.” 

See also Leivis on Perpetuity (1843), pp. 16.3, 164; 
Updegraffy Rule Against Perpetuities in District of 
Columbiay 14 Geo. L. X, 337, 342, 344. 

The origin of this rule (representing the second and 
artificial meaning of the word “perpetuities”, which is 
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the less ancient of the two) goes back to the Duke of 
Norfolk's case, 3 Ch. Cas. 1 (1685). The limitar 
tion originally was confined to a period of lives 
in being and a reasonable time thereafter. Titl^ 
to the future estate had to vest within lives in beingj, 
Imt if it vested in a minor, the minor was unable to dd 
anything about his estate until he attained his majorj 
ity, so that the rule came to apply to lives in being plu^ 
a minority, plus the period of gestation. Later, at th(| 
time of Cad ell v. Palm erf (1833) 10 Bing 140, 2q 
E. C. L. 73,131 Eng. Reprint 849, the period of twenty-j 
one years came to be considered a gross addition 
the period of lives in being. 

Legal historians seem to agree that the gross ad-j 
dition of the i)eriod of twenty-one years originally! 
crept in as error. As Holdsworth puts it, “Both thej 
older rules and the modern rule are judge-made law.”' 
See Iloldsicorth’s History of English Laie, Volumej 
VII, pages 215, 216, 231. i 

It has, however, been established for many years! 
that the additional period of twenty-one years is one| 
in gross, and is not necessarily connected with a mi-! 
nority. Thus in McArthur v. Scott, 113 U. S. 3401 
(1885), the United States Supreme Court said at pagej 
383 in speaking of the rule against perpetuities: j 

“* * * The rule of the common law, by| 
which an estate devised must at all events vest; 
within a life or lives in being and twenty-one i 
years afterwards, has reference to time and noti 
to persons. Even the ‘life or lives in being’ have! 
no reference to the persons who are to take, forj 
the testator is allowed to select, as the measure j 
of time, the lives of any persons now in existence; | 
and the ‘twenty-one years afterwards’ are not; 
regulated by the birth or the coming of age of an 3 ’' | 
person, for they begin, not with a birth, but wuth | 
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a death, and are twenty-one years in gross, with¬ 
out regard to the life, or to the coining of age, of 
any person soever.” 

And in his concurring opinion in Shoemaker v. New¬ 
man, 62 App. D. C. 120, 65 F. (2d) 208 (1933), Mr. Jus¬ 
tice Groner said: 

“The purpose of the rule against perpetuities 
was to prevent the tying up of property and the 
taking of it out of commerce. The gross term of 
twenty-one years arose, as has been said, out of 
an accidental circumstance. Nevertheless that 
such is the limit of the rule is well settled.” 

Thus at common law a future estate is good, so far 
as the “rule against perpetuities” is concerned, pro¬ 
vided it must vest in interest wdthin the prescribed 
period of lives in being and twenty-one years. 

All parties in the case at bar seem to agree with 
the holding below (R. 83), that there has been no vio¬ 
lation of the “rule against perpetuities”, since the 
future interests created by the Lalor will vest within 
lives in being and tw'enty-one years afterwards. 


The New York Statute, and the Enactment of 

Section 1023. 

The advisers who prepared the New York Revised 
Statutes of 1830 attempted to frame a rule against 
perpetuities %vhich they seem to have thought was the 
equivalent in theory of the English common law rule 
but with a more limited period. 1 Bogert Trusts 680, 
and footnotes therein. They stated this rule, however, 
in terms of suspension of the pow'er of alienation of 
real property and the absolute ownership of personal 
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property, thus reverting to the earlier conception ojf 
perpetuities. They required that neither the power of 
alienation nor ownership should be suspended longef 
than two lives in being at the time the instrument be^ 
came effective, except that in the case of real property 
there might under certain circumstances be a furthef 
suspension for a minority. j 

When the District of Columbia Code was drafted iii 
1901 its compilers drew liberally from the New Yorlj: 
Statutes, and Section 1023 followed the New Yorlt 
Statute in restraining alienation but differed in that 
the prohibition was not restricted to two lives and thej 
gross period of twenty-one years was added. Th0 
statutory prohibition of Section 1023 is in addition to 
the rule against perpetuities, which has remained iii 
effect in the District of Columbia. Shoemaker v. Newl 

I 

>77an, snpra. \ 


Akgument That Lalor Trust Violates Section 1023.1 

i 

Section 1023 makes absohiiely void future estates of| 
every kind, vested or not, if by possibility they may 
suspend the power of absolute alienation, so that therO 
can be no one in being, who can transfer absolute ownJ 
ership in possession, for a longer period than one ori 
more lives in being a/nd twenty-one years. The prob-i 
lem thus is presented whether the testator’s trust plan! 
is such that by any possibility, as a consequence thereof,! 
there may result a suspension of the power of aliena-l 
tion for more than the lives of the testator’s two niecesi 
and twentv-one vears thereafter. i 

If there w’ere no possibility of a suspension beyondj 
the expiration of such period, that is, beyond the point! 
when the future estates must vest in interest, no such! 


i 

i 

I 

i 

I 

i 

i 
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question would be presented. But with the provisions 
of this will in mind, one can contem})latc various un¬ 
usual but nevertheless possible contingencies which 
may be considered as presenting the (piestion. At the 
end of the twenty-one year ])eriod after the death of 
the survivor of the two designated nieces there may be 
in being as vested remaindermen infant issue, or even 
issue in being but then unborn. This may be the case 
in respect of issue of a niece or of other remaindermen. 
Under the trust plan it may even be possible for the 
entire remainder estate to vest, at the end of such pe¬ 
riod, in a sole remainderman either then in infancy or 
then in being unborn. Although anv such interest or 
interests would no doubt be vested within the period 
required by the “rule against perpetuities”, there is a 
(piestion whether, in the event of such possibility or 
possibilities, there would not bo an additional susi)en- 
sion for infancy or infancies superimposed upon the 
suspension for the lives of the two nieces and upon the 
suspension for the tw’enty-one years following; or in 
other words whether under the trust plan, there would 
not fail to be someone in being, who could transfer ab¬ 
solute ownership in possession, for more than the 
nieces’ lives plus twenty-one years thereafter, which 
constitutes the statutory limit. 

It may be contended in this connection that such in¬ 
fant or infants (luring such additional period could not 
make an absolute transfer in possession, either himself 
or through a guardian, for lack of capacity in the in¬ 
fant himself, and since a guardian, even if entitled to 
transfer the infant’s property, would have to hold and 
account for the proceeds. 

Suppose that the trust plan, instead of providing as 
it did, had provided for its future gifts to such possible 
remainderman or remaindermen, not at the end of the 
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two lives plus twenty-one years, but at the end of thje 
two lives merely. In that event the possible infanci-’ 
or infancies of the remainderman or remaiiidermeii 
would not suspend beyond the prohibition of the statute^, 
except perhaps for a possible gestation i.)eriod, sincp 
the twenty-one years provision of the statute woul<il 
serve to cover such infanev or infancies. But the 

•' I 

trust plan did not so provide, and in providing otherj- 
wise it presents the question of a possibility of suspeiip 
sion, and inability to transfer ownership in i)Ossession 
for a period prohibited by the statute. | 

In this connection, it mav be noted that the twentvl 
one years period superimposed upon lives in being was 
originally added merely as representing an infaneji 
not as representing a term of years as such. Tiffamj, 
Real Property (1903) p. 350. Cruise states in his DiM 
gest of the Law of Real Property, Vol. IV, p. 365: | 

“It should * * * be observed, that the term 
twenty-one years was probably adopted, becaus<^ 
that is the period which must elapse, before an 
infant can bar an entail.” | 

i 

In other words, an estate might be inalienable foir 
twenty-one years beyond lives in being merely because? 
the remainderman might be an infant, or en ventre .s’4 
were. \ 

Here, however, notwithstanding the specific delimil 
tation of Section 1023, there is the possibility of a fur+ 
ther infancy or infancies being superimposed at thei 
end of the permitted twenty-one years w'-hich itself 
historically represents an infancy. 


! 

i 

t 

I 
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Discussion of Shoemaker v. Newman, 62 App. D. C. 120. 

The trustees of the Lalor trust were empowered to 
sell and convey all or any part of the estate and to 
make proper conveyance and transfer (K. 15). Does 
this make Section 1023 inapplicable!' 

It may be contended that the question of whether 
such a power of sale in a trustee is sufficient to prevent 
an unlawful suspension of the power of alienation was 
decided in Shoemaker v. Neirmaii, 62 App. D. C. 120, 
65 F. (2d) 208, (1933). In that case the will devised 
realty in trust j?iving the trustees power to sell and dis¬ 
pose of all or any part thereof within the discretion of 
the trustees. It was provided that upon sale the pro¬ 
ceeds should be distributed between the testator’s four 
children or their survivors, and if any one of the chil¬ 
dren should have died, leaving lawful issue surviving at 
the time of making such distribution then the issue 
would take the share of the parent per stirpes. It was 
held that the provision did not violate the rule against 
por))etuities because the children had vested interests 
subject to possible divesting. It was further held that 
the statute relating to restraints on alienation was not 
violated because the trustees at all times had power to 
alienate. The Court pointed out that the trustees were 
empowered at any time from the date of the testator’s 
death to convey an absolute fee in possession of the 
property held by them in trust, and quoted with ap¬ 
proval a New York decision which said: 

“Where the trustee is empowered to sell the land, 
without restriction as to time, the ])ower of aliena¬ 
tion is not suspended, although the alienation in 
fact may be y)ostponed, by the non-action of the 
trustee, or, in consequence of a discretion reposed 
in him, bv the creator of the trust.’’ 
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I 

1 

I 

1 

j 

i 


The argument thus would be that there is a personj or 
persons in being, to-wit, the ti-ustees, by whom an abso¬ 
lute fee in the property may be conveyed. i 

It may be suggested, however, that the languagej in 
Shoemaker v. Newman is somewhat broader than tl^at 
re(|uired by the decision, and that the Courts of the 
District of Columbia should perhaps follow* a rjjle 
which has been laid dowm in a number of jurisdictions 
that a power in the trustee to sell the original res a|nd 
hold the proceeds in trust is not a pow*er to alienate, 
and that the pow*er must be one to sell the res, distribute 
the proceeds, and end the trust, if it is to have the etf^t 
of preventing the suspension of the power of aliena¬ 
tion, as w*as the case in Shoemaker v. Newman. ThOre 
is a full discussion of this subject in 1 Bogert Trusts 
683 in part as follows: I 

‘ ‘ The courts might well have * * * held that tjhe 
question in wrhich the Legislature w*as interestjed 
was the alienability of pai-ticular pieces of prop¬ 
erty, and that, if the trustee of the trust had the 
pow’er to sell the original trust res and all succes¬ 
sors of it, there was in fact no interruption in the 
alienability of realty and personalty within the 
state, although the interest of the cestui, namely, 
his right to receive future payments of income and 
possibly of principal, could not be sold by hijn. 
Under such a view trusts of this type w*ould hajve 
suspended the pow*er of alienation within the meajn- 
ing of the statute only if the trustee had no pow*hr 
of sale. But this position was not taken, the 
courts clearly holding that a power in the trust'ee 
to sell the original res and hold the proceeds lin 
trust was not a ‘pow*er to alienate’ wnthin tlie 
meaning of the statute and did not save the trust. 
The power must be one to sell the res, distribuite 
the proceeds, and end the trust, if it w'as to have 
the etfect of preventing any suspension of tjie 
power of alienation. ! 


i 
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“The courts could also have held that, where the 
trustee had a power of sale of the trust res, he in 
effect had a power to alienate the cestui’s interest 
in any jjarticular res, since the purchaser from 
the trustee would get a complete title; and that 
therefore, where there was such a power of sale 
in the trustee, the lack of ability on the part of 
the cestui to sell his interest in the capital or in 
the income was an immaterial matter. The trus¬ 
tee could ill substance alienate for the cestui. He 
could give the purchaser the right to present and 
future income from any particular res held under 
the trust at any particular time. But the courts 
did not take this position. They stressed the sepa¬ 
rate interest of the cestui and his lack of power 
to sell it. They laid emphasis on legalistic and 
theoretical matters, rather than on the practical 
effects on the transferability of land, stocks, bonds, 
and other items of jiroperty within the state.” 

In a footnote at pages 683 and 684 Bogert cites stat¬ 
utes, decisions, and law review articles bearing on the 
point. 

In New York and Michigan it seems to be estab¬ 
lished by decision that power in trustees to sell and 
reinvest does not prevent a suspension of alienation. 
Haynes v. Sherman, 117 N. Y. 433, 22 N. E. 938 (1889); 
Grand Rapids Trust Co. v. Herhst, 220 Mich. 321, 190 
N. W. 250 (1922). In California and North Dakota 
the same result seems to be reached because of statu¬ 
tory provisions. In re Malfman’s Estate, 195 Cal. 643, 
234 P. 898 (1925); Penfield v. Tower, 1 N. D. 216, 46 
N. W. 413 (1890). 

An opposite result was reached {i.e., that there is no 
suspension of alienation where the trustee has power 
to sell) in certain decisions in jurisdictions where the 
statutes prohibited the suspension of alienation of real 
estate only. These statutes presented a somewhat dif- 
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fercnt problem, in that a conveyance by the trustees 
was a comijlete alienation of the real estate, and ahy 
further continuation of the trust bv reinvestment lin 

V i 

personalty was not jjrohibited by the statutes. In Ve 
Tower’s Estate, 49 Minn. .371, 52 N. W. 27 (18921); 
Lowell V. Lowell, 29 Ariz. 138, 240 P. 280 (1925|); 
Holmes v. TFa^^er, 118 Wis. 409, 95 N. W. 380 (190^). 

Trautz v. Lemp, 329 Mo. 580, 46 S. W. (2d) 1$5 
(1932), is interesting in that the contention was ma<&e 
that there was an invalid suspension of the power to 
alienate in the absence of any statute prohibiting sujs- 
X)ension of alienation. The Court held that, as tliic 
trustees had the power to sell the property within the 
time limited by the rule against perpetuities, there w^s 
no unlawful restraint on alienation. I 

For interesting discussions of the problem sie 
Divight, Powers of Stale as Effecting Restraints 6n 
Alienation, 7 Col. Law Rev. 588; Simes, Law of Fy- 
ture Interests, Section 572. i 


Akgument That L.alor Trust Does not Violate i 

Section 1023. I 

i 

The Court below held that the provisions of the Lal(|»r 
trust did not violate Section 1023, saying (R. 84) j 

“In Shoemaker v. Newman, 62 App. D. C. 120, 
65 F. (2d) 208, the Court of Appeals held, in effec^, 
that the statute relating to restraints on alienatio^ 
was not violated when tlie trustees had power ^t 
all times to alienate. They have such power in the 
present instance and this would seem to be suffi¬ 
cient answer to the question raised. 

“Howevei-, it has been suggested that the lan¬ 
guage of the Court of Appeals is broader than 
that required by the decision, and that this Court 
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should follow the rule laid down in a number of 
jurisdictions that a power to sell the original trust 
property and hold the proceeds in trust is not a 
power to alienate within the meaning of the stat¬ 
ute against suspension of alienation and does not 
save the trust. On this hypothesis the question 
presented is whether there is a ‘possibility’ of the 
suspension of the power of ‘absolute alienation’ 
for a longer period than that delimited. It is pos¬ 
sible that at the time prescribed for the division of 
the estate some of those entitled thereto may be in¬ 
fants or under disability and as such unable to 
alienate the property then received. This possi¬ 
bility, however, does not invalidate the trust inas¬ 
much as the suspension of the power of alienation 
prohibited by the Code is such a suspension as 
arises from the terms of the instrument by whieli, 
the estate is created and not such as might exist by 
reason of disability of the person in whom such 
interest vests at the time of vesting. Any such 
suspension would be made by the law and not by 
the will. Shoemaker v. Ne^vman, supra, page 125; 
In re Pforr’s Estate, 144 Cal. 121, 77 P. 825; In 
re Campbell’s Estate, 149 Cal. 712, 87 P. 573; In 
re Murphy’s Estate, 99 ^lont. 114, 43 P. (2d) 233, 
238, See also Secs. 39, 44, 45, 53, 57, 58, 59 and 61, 
T. 15 B. C. Code, 1929, relating to the power of the 
Court to appoint a guardian of an infant’s estate 
having power to convey absolute fee. Article 
Fifth of the will would therefore appear not to be 
in violation of Sec. 1023 of the D. C. Code, 1901.” 

In addition to the reasons given by the Court the fol- 
lo^ving may be suggested: 

1. Although the period of twenty-one years which 
may be added to the lives in being originally repre¬ 
sented a minority, it was long ago established as a pe¬ 
riod in gross in cases involving the rule against per¬ 
petuities. McArthur v. Scott, supra; Shoemaker v. 
Newman, supra. Since the period of twenty-one years 
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had been established as a period in gross before Sec¬ 
tion 1023 was enacted, and since Section 1023 spoke oif 
“twenty-one years” and said nothing about a minoritjj’, 
why should the twenty-one year period be construed to 
represent a minority? i 

2. No decision has been found supporting the con¬ 
tention that the trust violates Section 1023. In rjs 
Murphy^$ Estate, 99 Mont. 114, 43 P. (2d) 233, citec^ 
by the lower Court is squarely in point in holding that 
the minority of the taker does not constitute a sus|- 

pension of alienation. The Montana court said, I 

1 

“The prescribed suspensions are such as arise 
from the instrument by which the estate is created 
and not such as exist outside of the instrument.’’ 

I 

See also Chaplin, Suspension of the Power of Aliena\ 
tion. Sec. 50, p. 33, and cases cited by Judge Pine. 

i 

3. The argument that the Lalor trust violates Secf 

tion 1023 because at the end of the period after the 
lives in being and twenty-one years the property majt 
go to an infant really proves too much. Such an arguj 
ment would invalidate any trust involving a future es4 
tate. If for example, the trust had merely been fori 
one life the property then to be distributed to X, Xl 
might have been an infant who could not alienate, andj 
might thereafter die before reaching the age of twenty^ 
one leaving as his only heir at law and next of kin 
also an infant, who in turn might die before reaching 
the age of twenty-one leaving as his heir at law andj 
next of kin Z, an infant, and so on ad infinitum. Thusl 
if the possibility that the taker may be an infant is to; 
be construed as resulting in a possible violation of Sec-I 
tion 1023 any trust involving a future estate would vio-l 
late that section, which, of course, was not the intention | 
of Congress. ; 
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CONCLUSION. 

In this brief the trustees have endeavored to main¬ 
tain a non-partisan attitude. In order, however, that 
there may be a basis for decision by this Court the trus¬ 
tees formally pray that this Court review the decision 
of the Court below, that it sustain the provisions of the 
trust created by the will of Willard A. Lalor deceased, 
and that it reverse the decision of the Court below to 
the extent that such provisions have been held invalid. 

Respectfully submitted, 

Dallas S. Townsend, 
Gardner Dugald Howie, 
Fontaine C. Bradley, 
Spencer Gordon, 

Attorneys for Charles Lalor Burdick 
and Chemical Bank £ Trust Company. 

Townsend & Lewis, 

New York City. 

Covington, Burling, Rublee, 

Acheson & SUOKB, 

Washington, D. C. 
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Charles Lalor Burdick and Chemic^vl Bank & Trust | 
Company as Substituted and Successor Trustees i 
Under the Last Will and Testament of Willard j 
A. Lalor, Deceased, and Codicils Thereto, George i 
C. Gertman, Guardian Ad Litem for Infant De- | 
fendants and Unborn Issue of Defendants, and the ! 
Infant Defendants John Alden Olson, Judith ! 
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i 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES | 

FOR THE DISTRICT OF COLUMBIA j 

_ 1 

BRIEF FOR APPELLANTS | 

# I 

JURISDICTIONAL STATEMENT 

i 

This is an appeal from a judgment in a proceeding j 

to construe the last will, and the codicils thereto, of I 
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Willard A. Lalor, deceased, duly admitted to probate 
in the District Court of the United States for the Dis¬ 
trict of Columbia. The District Court had jurisdiction 
of this proceeding under the provisions of Title 18, 
Chapter 3, Sections 41 to 101, inclusive, of the 1929 
District of Columbia Code. This Court has jurisdic¬ 
tion upon appeal to review the judgment in question, 
under the provisions of Title 18, Chapter 2, Section 26 
of the 1929 District of Columbia Code. 

The complaint and supplemental complaint were filed 
bv the trustees and bv substituted and successor trus- 
tees and prayed for construction of the will, instruc¬ 
tions as to the duties of the trustees, and other relief 
(R. pp. 2, 56). Appellants were named as defendants 
in the complaints and filed answers thereto (R. pp. 21- 
23, 60). Final judgment of the lower Court was ren¬ 
dered on July 3, 1940 (R. p. 107). 

The proceeding in this Court is in three parts. Num¬ 
bers 7773, 7774 and 7775. Appellants in this part 
(No. 7774) are appellees in the other two parts. The 
controversy which was chief in the Court below is 
presented in the other two parts, and the principle 
interest of the signatories to this brief is in those other 
appeals. Therein they are appellees and seek to sus¬ 
tain the lower Court. The point at issue in this brief 
(in No. 7774) was first raised in the supplemental com¬ 
plaint by the trustees, and was decided by the Court 
as a preliminary to the main question involved. Since 
the decision on that one point was adverse to the par¬ 
ties to the present brief, it was necessary for them to 
cross-appeal in order that the entire case might be 
before this Court. 
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OPINION OF THE COURT BELOW | 

The opinion of the lower Court is set out in thej 
printed Transcript of Record at pages 80 to 94, inclu-j 
sive, and is reported in 33 Fed. Supp. 921. i 

I 

STATEMENT OF CASE 

The testator, Willard A. Lalor, died on October 9,| 
1934, leaving a last will and testament and two codicils! 
thereto, which were duly admitted to probate in the I 
District Court of the United States for the District of i 
Columbia on February 19, 1935. After making pro-1 
vision for certain bequests and annuities, the will left | 
the residue of the estate in trust, and provided, in i 
paragraph I of the Fifth Article (R. p, 15): j 

“Upon the expiration of the period of twenty-j 
one (21) years after the date upon which the sur-! 
vivor of my said nieces, Esther Lalor and Ruth | 
Lalor shall have died, this trust shall terminate ' 
and my Trustee shall forthwith assign, transfer j 
and pay over the principal and accumulations of | 
said trust fund, or the property into which the j 
same may have been converted, or the proceeds i 
thereof, viz:” * * * i 

The will then directed distribution, upon termination i 
of the trust, in five equal parts to two nephews and | 
one niece of the testator and to the lawful issue of the I 
two nieces, Esther Lalor and Ruth Lalor, or to the law- i 
i'ul issue, per stirpes, of the distributees who shall be I 
deceased at the date of distribution. I 

The lower Court held, among other things, that the I 
future remainder interests created by the foregoing i 
provision do not violate Section 1023 of the 1901 Dis- i 
trict of Columbia Code (R. pp. 83, 84, 103 (par. 2), 107 j 
(par. 2)). I 


I 
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STATUTES INVOLVED. 

The provisions of law involved are Sections 1023 
and 1036 of Subcliapter I of Chapter XXIV of the 1901 
District of Columbia Code, established by the Act ap¬ 
proved March, 3, 1901, (c. 854, 31 Stat. 1189). These 
sections provide in pertinent part: 

“See. 1023. • • * every future estate, whether 
of freehold or leasehold, whether by way of re¬ 
mainder or without a precedent estate, and whether 
vested or contingent, shall be void in its creation 
which shall suspend, or may by possibility sus¬ 
pend, the ])Ower of absolute alienation of the 
property, so that there shall be no person or per¬ 
sons in being by whom an absolute fee in the same, 
in possession, can be conveyed, for a longer period 
than during the continuance of not more than one 
or more lives in being and twentv-one vears there¬ 
after.” 

«*«#*## 

“Sec. 1036. * * * All the provisions of this sub- 
chapter shall apply to personal property generally 
except ivhere from the nature of the property they 
are inapplicable.^^ 

As already stated, appellants in this case, No. 7774, 
are appellees in No. 7773 and No. 7775 which relate to 
the decision of the lower Court invalidating the clause 
of testator’s will providing for the accumulation of the 
surplus income of the trust. Our chief interest in the 
whole proceeding, which culminated in these three 
appeals, is in sustaining the decision of the lower Court 
with respect to the invalidity of the accumulation 
clause. The issues in the three appeals are not to be 
confused. 


STATEMENT OF POINTS | 

1. Section 1023 of the District Code of 1901 limits 

restraints on alienation and is not the same as the com-i 
inon law rule against perpetuities. | 

2. The future remainder interests created by the willi 
of the testator violate the provisions of Section 1023 
and are, therefore, void. 

i 

SUMMARY OF ARGUMENT i 

i 

Section 1023 of the 1901 District of Columbia! 

Code makes void any future estate, EVEN THOUGH! 
VESTED, by which, possibly, the power of absolute! 
alienation may be suspended beyond a certain period.! 
The common law rule against perpetuities invalidates! 
any future estate which may not vest within a certain! 
period. Thus, the prohibitions of the Code and the rule' 
are different and future estates may be void because in I 
violation of Section 1023, even though they conform to | 
the requirements as to vesting prescribed by the rule | 
against perpetuities. 

The key words in Section 1023 are “MAY BY PCS-1 
SIBILITY suspend,” and “ABSOLUTE alienation” ; 
and “ABSOLUTE fee.” | 

The future remainder interests created by the Fifth | 
Article of the will, are void under Section 1023, because, i 
POSSIBLY there may be no person in being at the ter- ! 
mination of the trust who could convey an ABSOLUTE ! 
fee in POSSESSION. I 
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ARGUMENT 

1 

The Code provision prohibiting restraints on aliena¬ 
tion is not a statutoiy enactment of the common law 
rule against perpetuities. 

Section 1023 of the 1901 District Code (Chapter 
XXIV, Subcliapter 1), above-quoted, is made specif¬ 
ically applicable to personal property by Section 1036, 
also above-<iuoted. 

There is no question but that the common law rule 
against perpetuities, as finally developed, is a pro¬ 
hibition against remote vesting and not a prohibition 
against the suspension of alienation. This distinction 
is clearly expressed in Gray on Perpetuities, First 
Edition, Section 140, where it is said: 

“The original meaning of a perpetuity is an 
inalienable, indestructible interest; * * The sec¬ 
ond artificial meaning is, an interest which will 
not vest to a remote period. This latter is the 
meaning which is attached to the term when the 
rule against perpetuities is spoken of.” 

Thus, “Professor Gray • * * made standard in Amer¬ 
ican law books the use of the term ‘rule against per¬ 
petuities’ to moan a rule against remote vesting * * 

14 Georgetown Law Journal (pp. 337, 338). The Su¬ 
preme Court has pointed to this characteristic of the 
rule against perpetuities. In McArthur v. Scott (1885), 
113 U. S. 340, 383, the Court said: 

“* * * The rule of the common law, by which an 
estate devised must at all events vest within a life 
or lives in being and twenty-one years afterwards, 
has reference to time and not to persons.” (Italics 
added). 
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The language of Section 1023 makes clear the dis¬ 
tinction between that Section and the rule against 
perpetuities. The Section affects every future estatb 
“whether vested or contingent.” Thus, clearly, k 
future estate may vest within the period prescribed by 
the rule but it may be void because an absolute fee in 
possession could not be conveyed within the period pre¬ 
scribed bv Section 1023. i 

Tlie distinction is concisely expressed by Clarence 
]\[. Updegraff in “The Rule Against Perpetuities in the 
District of Columbia,” 14 Georgetown Law Journaj 
(p. 377). He says: | 

I 

“* * * ijjg against the suspension of aliena-j 
tion is (juite different from tlie rule against remote-j 
ness. The former of these is the subject of Section 
1023 of the Code, but that section provides no rule 
whatsoever as to the limitation of the time ofi 
vesting.” (Page 344.) j 

i 

After quoting Section 1023, Professor Updegraff saysri 

Clearly this is aimed at the restraint of aliena-\ 
tion of future estates. Thus, it covers the concep-| 
tion of ])erpetuities which first developed, andj 
since it covers ‘vested’ as well as ‘contingent’j 
future interests, it seems impossible to tortue it\ 
into any form in n'liirh if will prerent remoteness'. 
in restiny.” (Italics added). | 

j 

The same distinction is pointed out in 20 Calif. Juris-1 

prudence, 1035, where it is said: I 

! 

“There is a distinction between the rule against; 
perpetuities and statutory provisions, * * * which i 
]u-oiiibit the sus))onsion of the power of alienation 1 
for a prescribed period, ^fiich confusion in the | 
decisions has resulted from the failure to observe i 

i 

i 

I 


I 
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such distinction. The rule against perpetuities is 
directed toward the prevention of the vesting of 
estates at remote periods of time, whereas the 
statutes do not insist upon the vesting of estates, 
but only upon their alienability.” 

Obviouslv, if Section 1023 were merclv a statutory 
adoption of the common law rule against perpetuities, 
it would have provided that every future estate is void 
unless it vntsf within the period prescribed. The 
Section makes no re^iuirement whatsoever with respect 
to vesting—that office is left to the common law rule 
against perpetuities. Thus, the Section is a new and 
independent statutory restriction ip^on the suspension 
of alienation of property and does not depend to any 
extent u])on the operation of the common law rule 
against remote vesting. 


II 

Section 1023 refers to the possibility of suspension 
of absolute alienation. 

What does Section 1023 provide? It provides that 
even though a future estate be vested, yet if a preced¬ 
ing trust extends for lives-in-being-plus-21 years, and 
if by any possibility there might be no person in being 
who could exercise the power of absolute alienation 
(absolute fee), at the termination of the preceding 
trust, the whole estate is void in its creation. The Sec¬ 
tion contains three sets of key words. The first set is 
‘‘may by possibility.” The provision is that the future 
estate is void if it “shall suspend, or may by possi¬ 
bility suspend.” We do not contend that the will in 
the case at bar does necessarily suspend beyond the 
period; as we shall explain in a moment, we contend 
that it may by possibility suspend beyond that time. 
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The second pair of key words are absolute alienal 
tion”, and the third is similar, ^‘absolute fee.” Wc 
insist that tlie word “absolute” must be given som^ 
meaning. It means, we contend, an unrestricted, uni- 
restrained alienation. I 


The future remainder interests created by the Laloi} 
will are void under the provisions of Section 1023. 

I 

By the Fifth Article of the will all the residue of the 
estate is conveyed to trustees to invest, reinvest andj 
kee]) the same invested for the period of twenty-onej 
years after the death of testator’s two nieces, Esther' 
Lalor and Kuth Lalor (R. p. 12). Upon the expiration! 
of that period, the trust is to terminate and the prin-j 
cipal and accumulations are to be distributed in five! 
equal i)arts to the issue of the two nieces, to twoj 
nephews and to another niece, or if they be not living, | 
then to their issue, per stirpes (R. p. 15). Thus, thej 
ultimate remainderman or remaindermen may possibly! 
be a person or persons who will have vested estates but | 
who cannot alienate. j 

This article of the will does not successfully meet i 
the test of Section 1028 of the Code. By its terms, it! 
is clearly possible that, upon the expiration of the i 
Twenty-one years following the death of the survivor I 
of the two nieces, there might be in being, but unborn, | 
remaindermen in whom the estate is vested, or the I 
remaindermen in whom the estate is vested might be I 
minors. For example, near the end of the twenty-one I 
year period, the only prospective remainderman may I 
be a married son of one of the nephews or nieces of ! 
the testator. If the son should die two months before ! 
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tlie expiration of the period leaving a wife and an 
unborn child, that unborn child would be the only re¬ 
mainderman when the period ended. Obviously, the 
unborn child could not convey any estate. Thus, aliena¬ 
tion might be suspended for some months beyond the 
period prescribed by Section 1023. Section 1023 does 
not permit any suspension which may, by any possi¬ 
bility, exceed the period prescribed. Therefore, an 
additional suspension for the period of gestation would 
render the future estate void. 

Likewise, if, in the example given in the preceding 
paragraph, the remainderman were an infant at the 
expiration of the twenty-one year period provided in 
the will, absolute alienation would be suspended during 
his minority. Thus, there would be no person in being 
at the end of the lawful period, who could conv’ey an 
absolute ownership in possession. Therefore, this pos¬ 
sibility, also, renders the future remainder interests, 
established by the will, void under the provisions of 
Section 1023. 

It is well established that an infant cannot convey 
an absolute fee. In 31 Corpus Juris, p. 1013, it is said: 

“An infant has not the legal capacity to alienate 
or dispose of his ])roperty, even for necessaries.” 

Similarly, in Lewin on Trusts (American Edition of 
1888) it is stated at pages *38 and *39 that, 

“* * * an infant is said altogether to want 
capacity,” 

his deeds to pass an estate being void or voidable and 
his covenants voidable. 

The lower Court held that these possibilities do not 
render the future interests void under Section 1023 
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(R. pp. 83, 84). The Court expressed the opinion that 

tliere was no unlawful restraint on alienation becaus^, 

r 

(1) the Trustees have power at all times to alienatfe 
and under the decision in Shoemaker v. Newman, 65 
Fed. (2d) 208, 62 App. D. C. 120, such a power satis¬ 
fies the requirements of Section 1023, (2) under Titlt 
15, Chapter 3, of the 1929 District of Columbia Codd, 
the Guardian of an infant has power to alienate thd 
infant’s property, and (3) Section 1023 contemplates 
suspension which arises from the terms of the instrui 
ment and not by reason of the disability of the person^ 
It may be that this Court held, in effect, in Shoemaker 
V. Newman, supra, that the i)ower of sale in the Trus-I- 
tees was sufficient to remove the trust from the inhibit 
tion of Section 1023. But, it is important to note thai 
the Trustees in that case were empowered to dispose o^ 
the estate, terminate the trust and distribute the pro^ 
ceeds within a reasonable time after the death of thd 
testator. And the decision of this Court is predicated 
upon that situation. The circumstances here are quite 
different. The Trustees during the prescribed period 
may sell but they must retain the x>^‘oceeds in trust.! 
This distinction is directly discussed in Bogert, Trustsj 
and Trustees, Section 219, where it is said: i 


i i t 


The power laust be one to sell the res, dis-i 
tribute the proceeds, and end the trust, if it wasj 
to have the effect of preventing any susi)ension of! 
the power of alienation.” ! 


Likewise, in 48 Corpus Juris, page 1017, the rule is; 
declared to be that: I 


a* m * 


if the suspension continues as to the pro-j 
ceeds the power of sale (in the trustees) does not! 
remove the trust from the operation of the stat-; 
ute * * ^ " 


* )) 
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This rule has been followed in In Re Maltman, 195 Cal. 
643, 234 P. 698; Alle^i v. Mar rill, 223 Mich. 467, 194 
N. W. 131; Stanley v. Payne, 65 Misc. 77, 119 N. Y. S. 
570; Hawley v. James, 16 Wend. (N. Y.) 61 and Pen- 
field V. Tower, 1 N. D. 216, 46 N. W. 413, and many 
others. The point is, of course, that there is no ditfer- 
ence, so far as Section 1023 is concerned, in holding 
the original property and selling it while holding the 
proceeds. The estate is still tied up and its alienation 
suspended. 

Furthermore, it is no answer to say that under our 
Code, the Guardian may dispose of an infant’s prop¬ 
erty. Chapter 3, Title 15, of the 1929 District of Colum¬ 
bia Code does empower the Guardian to sell an infant’s 
estate l)ut only under order of the Court, and for cer¬ 
tain purjjoses. Obviously, this is not the power to 
freely convey such property. Furthermore, the Court’s 
power in this regard is strictly limited. The Court can 
order such a sale oidy upon proof by at least one dis¬ 
interested witness that the sale is necessary for the 
maintenance or education of the infant or that the in¬ 
terests of the infant require the sale. (1929 D. C. Code, 
Title 15, Secs. 61, 67.) Thus, alienation of such prop¬ 
erty may be suspended and there would be no person 
in being who could convey a fee in possession. Section 
1023 enjoins the creation of any future interest which 
by any possibility, may suspend the power of absolute 
alienation.” 

Likewise, the contention that the suspension, if any, 
arises not from the terms of the instniment but from 
the disability of persons, and therefore is not violative 
of Section 1023, has no force. The Court cited. Shoe¬ 
maker V. Neivman, supra. In Re Pforr’s Estate, 144 
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Cal. 121, 77 P. 825; In Re Campbell’s Estate, 149 Cal. i 
712, 87 P. 573, and In Re Murphy’s Estate, 99 Mont. | 
114, 43 P. (2nd), 233, 238, as authority for that proposi- | 
tion. But the decision in the Shoemaker case is not i 

I 

support for that position. This Court specifically said, 1 
“The possibility here contended for must arise from 
some provision of the will under which the delay * * * 
can be justified.” In that case, there was no provision i 
in the will which would justify a delay in alienation, j 
for, as this Court said, “The Trustees were empowered j 
at anv time from the date of the testator’s death to j 
convey an absolute fee in possession * * *,” Qn the i 
contrary, under the Fifth Article of this Lalor will, i 
the suspension is not only “justified” but required, and, | 
by its terms, the sole remainderman at the end of the i 
period may be an infant or an unborn child who would 1 
have no power to convey an absolute fee in possession, i 
These possibilities are implicit in the will itself. The i 
other cases cited by the Court involved the construe- | 
tion of state statutes not similar to Section 1023. I 

i 

Neither the Pforr case nor the Campbell case involved i 
a trust of any character, the parties being executors i 
with power to sell at any time. In the iSIurphy case ! 
the main question was whether the remainder would | 
open up to admit a new member of a class of bene- ! 
ficiaries. None of these cases involved a suspension i 

I 

in excess of the period prescribed by statute. i 

We respectfully submit that there are at least two j 
possibilities by which, at the expiration of Hie Lalor i 

I 

trust, there would be no person who then had the power ! 
of absolute alienation, that is, the power to convey an I 
absolute foe in possession. The first possibility is that | 
the solo remaindermen may be in being but unborn. The j 
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second possibility is that the sole remaindermen may 
be minors. The trust is therefore void in its creation 
under the provisions of Section 1023 of the 1901 Code. 

CONCLUSION 

It is respectfully submitted that the Court below 
erred in holding: that the Fifth Article of the will does 
not violate Section 1023, and that its judgnnent must, 
therefore, be reversed in that respect. 

Respectfully submitted, 

E. Barrett Prettyman, 

F. G. Awai^t, 

Raymond Sparks, 

822 Connecticut Avenue, 
Washingrton, D. C., 

Attorneys for Appellants. 

Hewes Prettyman Aw.\t,t and Smiddy, 

Of Counsel. 
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The Testator’s WiU. ! 

i 

After setting apart $400,000.00 or approximately oiie- 
fifth of his estate for charitable or educational purposes, 
Willard A. Lalor, by Article Fifth of his Will, placed tjie 
balance of his estate of $2,000,000.00 in trust for the dura¬ 
tion of the lives of two named living nieces and twenty-oijic 


I 
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years thereafter. And out of the income he directed his 
trustees to pay $6,000.00 annually to his sister Anna Lalor 
Burdick and a like amount annually to his brother Thomas 
Jefferson Lalor. To each of his nieces and nephews he 
gave annuities to graduate and increase in amount as they 
grew older, and to several friends he also gave annuities of 
$1,500.00 each because, he said,— 

“For many years they have helped to make my life 
pleasanter and more worthwhile.” 

At the end of the article he directed— 

“Upon the expiration of the period of twenty-one (21) 
years after the date upon which the survivor of my 
said nieces, Esther Lalor and Ruth Lalor shall have 
died, this trust shall terminate and my Trustee shall 
forthwith assign, transfer and pay over the principal 
and accumulations of said trust fund, or the property 
into which the same may have been converted, or the 
proceeds thereof, as follows, * * 

At common law the right of a testator to control the in¬ 
come of the property disposed of by the Will was coincident 
with his right to suspend the vesting of the estate or inter¬ 
est. Hence it is not against public policy to create a trust 
for the accumulation of the income of the trust property, 
and such a trust is valid, provided the period for the ac¬ 
cumulation falls, as it does in this case, within the period of 
the rule against perpetuities, namely, a life or lives in being 
and twenty-one years thereafter. 

Fitchie v. Brown, infra, is illustrative of this. 

Am. Eng. Encp. of Law, 2d Ed., Vol. 22, p. 730. 

Iloadley v. Beardsley, 89 Conn. 270, 279, 93 A. 535. 

Henderson v. Henderson, 210 Ala., 73; 97 So. 353. 

In creating the trust and directing the dispositions, the 
testator Lalor adhered to the common law established in 
this country for over 140 years and also to the restrictions 
of Section 1023 of the 1901 D. C. Code. Fitchie v. Brown, 
211 U. S. 321, 29 S. Ct. 106, 53 L. Ed. 202. 
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I 

In Dahlgren v. Pierce, 270 Fed. 507 (certiorari dejnied, 
256 U. S. 692), the Circuit Court in reversing the District 
Court, at p. 515, said: j 

I 

“In trusts for accumulation, the entire income ma^ be 
tied up and paid to no one, provided the final pericjd of 
vesting or distribution does not violate this rule agsjiii^st 
perpetuities. This is so obvious that it is assumed ias a 
starting point of all discussions whether particular- 
trusts for accumulation are good.” (Citations) i 


Fitchie v. Brown, ante. 


Manifestly Fitchie v. Brown rules this litigation because 
the facts and intents are alike. There the testator Galbrkith 
wanted his estate tied up as long as was legally posS|ible 
and so did Lalor. Galbraith intended the surplus income 
to be tied up too but omitted to say so, so the law- itself Itied 
it up. Lalor expressly said he wanted the surplus incbme 
tied up but if he had omitted to say so, the law- would do it 
anyway. The controlling importance and bearing of that 
case upon this litigation cannot be minimized by the trus¬ 
tees or the next of kin. i 

In Fitchie v. Brown the testator Galbraith created a tr^ist, 
and directed— | 

“This trust is to continue as long as it is legally pos¬ 
sible.” 


Upon ruling that the trust was valid and that Galbrajith 
meant the trust to continue during the lives of forty-pne 
annuitants and twenty-one years thereafter, the Supreme 
Court said: 


“When the testator created the trust in the language 
already quoted he must have intended it should be mea¬ 
sured by some lives then in being and for not nicire 
than twenty-one years thereafter, because that is 
longest time a trust of that kind is legally possible, and 
he provided it should last as long as that.” (Italics 
supplied.) I 


i 

i 
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And as the Supreme Court had the Thellusson decision 
before it at the time, it was familiar with the law established 
by that case. Incidentally, John C. Gray, the author of 
Gray on Perpetuities, represented the trustees under the 
Will. 

Instead of the testator Lalor saying in his Will “this trust 
shall continue as long as is legally possible”, he said: 

“Upon the expiration of the period of twenty-one (21) 
years after the date upon which the survivor of my said 
nieces, Esther Lalor and Ruth Lalor shall have died, 
this trust shall terminate and my Trustee shall forth¬ 
with assign, transfer and pay over the principal and 
accumulations of said trust fund, or the property into 
which the same may have been converted, or the pro¬ 
ceeds thereof, as follows, * * 

The second question in Fitchie v. Brown was, what hap¬ 
pens to the surplus income of the trust estate inasmuch as 
the testator Galbraith did not specify where it was to go. 
His next of kin contended that it became intestate property 
but the Supreme Court ruled otherwise and in affinning the 
lower Court, said: 

“The Will shows that the testator supposed that there 
would be such surplus. Should it be accumulated or 
paid to the heirs of testator? We think the surplus, 
after paying annuities, must accumulate as part of the 
trust estate until the time arrives for the distribution 
of that estate, and that such accumulation must then be 
distributed as a ])art thereof to those who would then 
have the right to take the estate as provided for in the 
Will.” 


Incidentally, the Court also said: 

“It is not now necessarv to determine to whom the 
distribution is to be made when the time for distribu¬ 
tion shall arrive.” 

Both questions in that suit were decided according to the 
common law because in Hawaii, where the case arose, there 
was no controlling statute and there is none in the District 
of Columbia upon accumulations. 


The law in the District of Columbia and elsewhere is "^hat 
in the absence of a direction in the Will to accumulate sur¬ 
plus income, the law will accumulate it for the ultiniate 
lakers of the trust estate under the will. | 

FitcJiie V. Brown, ante. i 

American Sec. <& Tr. Co. v. Blair, 63 App. D. C. ijZO; 

70 Fed. (2) 774, 775. I 

The Equitable Guaranty d Tr. Co. v. Rogers, 7 l|)el. 

Ch. Rep. 398, 44 A. 789, 793. ! 

Hurford v. Haines, 67 Md. 240, 9 A. 540. i 

Brown v. Wright, 168 Mass. 506, 47 N. E. 413. I 
Kimball v. Crocker, 53 Me. 263, 272-273. | 

Kolb V. Landes, 277 Ill. 440,115 N. E. 530. j 

Scott, et al. V. West, et al., 63 Wis. 528, 573. I 

Hoadley v. Beardsley, 89 Conn. 270, 93 A. 535. I 
Townsend v. Wilson, 77 Conn. 411, 59 A. 417. | 


Section 1023, D. C. Code, 1901. 


The testator Lalor literally complied with this section. 

When Congress enacted Section 1023 it proclaimed to the 
rich and poor alike (as did also the common law) that pub¬ 
lic policy would permit a testator to govern and direct t)ie 
course, devolution, and vesting in fee and in possession jof 
his property for the continuance of lives in being apd 
twenty-one years thereafter. And this section is a part of 
the public policy of the District of Columbia. j 

Colonial Trust Co. v. Brown, 105 Conn. 261; 135 JA.. 

555. ! 

In re HarFs Est., 15 N. Y. Supp. (2) 318. i 


Section 1023 has reference to time and not to persoijs. 
It means the time beyond which no testator can step p 
creating a trust. | 

McArthur v. Scott, 113 U. S. 340, 383. 

Congdon v. Congdon, 160 Minn. 343, 200 N. Y. 7^. 
Becker v. Chester, 115 Wis. 90; 91 N, W. 87. j 
See a comprehensive discussion of the rule against 
perpetuities and restraints upon alienation of es¬ 
tates in C. J., Vol. 48, pp. 929-1036. 
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In Quid V. Wafiliington Hospital, 95 U. S. 303, the Court, 
at p. 312, said— 

“A perpetuity is a limitation which renders a gift in¬ 
alienable beyond the period allowed by law*.” 

But Section 1023 does not concern itself with eventuali¬ 
ties ; its concern being that the vesting of an estate shall not 
be postponed, nor the power of alienation in possession in 
fee be suspended, hcyoud lives in being and twenty-one 
years thereafter. And it is aimed at the suspension of the 
power of alienation hy the terms of the Will and not such 
as necessarily arises from the disability of infancy or from 
other causes outside of the Will itself. This was definitely 
decided by the Court of Appeals of New York in Beardsley 
V. Hotchkiss, 96 X. V. 201, 214, and followed in Matter of 
Trevor, 239 X. Y. 6, 16; 145 X. E. 666. 

In the Xew York Statute the wording of Section 1023— 

“so that there shall be no person or persons in being 
by whom an absolute fee in possession can be con- 
veved” 

•r 

is practically the same. The following cases hold precisely 
the same: 

Jn re Froman’s Est., 300 X. Y. Supx). 1088,1091,1092. 

Bates V. Spooner, 75 Conn. 501; 54 A. 305. 

Becker v. Chester, ante. 

In re Murphy\^ Est., 99 Mont. 114; 43 Pac. (2) 233. 

In re Pfoor’s Est., 144 Cal. 121; 77 Pac. 825. 

In re CampbelVs Est., 149 Cal. 712; 87 Pac. 573. 

The Common Law of England and British Statutes 
Effective in Maryland. 

From the following it is manifest that the Thellusson 
Act of 1800 could not possibly have been effective in Mary¬ 
land at anytime. 

When Maryland became a State it was necessary for it 
and its inhabitants to be governed by some law until it en¬ 
acted laws itself for the government of its people and their 
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property. Accordingly in 1776 the Constitutional Conten¬ 
tion of the State adopted a Declaration of Rights, the t|iird 
paragraph of which is as follows: | 

“That the inhabitants of Maryland are entitled to; the 
coniinon law’ of England, and the trial by jury accbi'd- 
ing to the course of that law’, and to the l)enefit of sluch 
of the English statutes as existed at the time of their 
first emigration, and w’hich by experience hav’e Ijeen 
found applicable to their local and other circumstan'ces, 
and of such others as have been since made in England 
or Great Britain, and have been introduced, used, ^nd 
practised by the courts of law or equity; and also to all 
acts of assembly in force on the first of June, seventeen 
hundred and seventy-four, except such as may hjavc 
since expired, or have been, or may be altered by acts 
of convention, or this declaration of rights; sub|ect 
nevertheless to the revision of, and amendment orj re¬ 
peal by the legislature of this state; and the inhabitants 
of Maryland are also entitled to all property derived 
to them from or under the charter granted bv iliis 
majesty Charles the first, to Caecilius Calvert, baron 
of Baltimore.” 1929 D. C. Code, p. 441. 

! 

On December 23, 1788, the General Assemblv of Mdrv- 
land authorized the State to cede to Congress a tract bot 
exceeding 10 miles square for the seat of the Government 
of the United States. 1929 D. C. Code, p. 443. | 

On July 16, 1790, Congress accepted fi’om Maryland jthe 
ceded territory and in the acceptance Congress i)rovide(i— 

“That the operation of the law’s of the State witjiin 
such district shall not be affected by this acceptmjce, 
until the time fixed for the removal of the governm|mt 
thereto, and until Congress shall otherw’ise bv law’ pro¬ 
vide.” 1929 D. C. Code, p. 447. ‘ | 

i 

By an Act of the General Assembly of Maryland, pas5|;ed 
December 19, 1791, Maryland ratified the ceding to the 
United States of the land therein described by boundaries. 
1929 D. C. Code, p. 443. j 



8 


Of course there had to be laws etfective to govern and 
control the ceded land and its inhabitants, therefore by the 
Act of the General Assembly of Maryland passed Decem¬ 
ber 19, 1791 (1929 D. C. Code, p. 444), it w’as enacted— 

“Th^ the jurisdiction of the laws of this State over 
the persons and property of individuals residing within 
the limits of the cession aforesaid shall not cease or de¬ 
termine until Congress shall, by law, provide for the 
government thereof, under their jurisdiction, in man¬ 
ner provided by the Article of the Constitution before 
recited.’’ 

Thus by the acts aforesaid the United States acquired 
land with laws governing the same and inhabitants thereof. 

Thereafter Congress created the District of Columbia and 
by Section 1 of the Organic Act approved February 27, 1801 
(1929 D. C. Code, 449), it was provided— 

“And that the laws of the State of Maryland, as they 
now exist, shall be and continue in force in that part 
of said District which was ceded by that State to the 
United States and by them accepted as aforesaid.” 

Thereupon the land which the United States had acquired 
from ^laryland became a part of the District of Columbia 
to be governed by the laws of the State of Maryland as they 
existed on February 27, 1801. 

It is obvious, however, that the rights of the United 
States in the land and to the laws of Maryland were finally 
and definitely limited and fixed on December 19, 1791 when 
Maryland ratified the cession and parted with the land 
which it had ceded to the United States, and that the Or¬ 
ganic Act approved February 27, 1801 operated to pass to 
the District of Columbia only what the United States ac¬ 
quired by the Act of Maryland of December 19,1791, which 
ratified the cession. 

In Kendall v. United States, 12 Pet. 524, the Court, at p. 
614, said: 
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“The common law, as it was in force in Maryland |vhen 
the cession was made, remained in force in this j Dis¬ 
trict.” I 

i 

In the 1901 Code, Congress, by Section 1, enacted— i 

“The common law, all British statutes in forcjc in 
^Maryland on the twenty-seventh day of Febrijiary, 
eighteen hundred and one, the principles of equity! and 
admiralty, all general acts of Congress not locallj* in¬ 
applicable in the District of Columbia, and all acts of 
Congress by their terms applicable to the District of 
Columbia and to other places under the jurisdiction of 
the United States, in force at the date of the passage 
of this act shall remain in force except in so far as the 
same are inconsistent with, or are replaced by, some 
provision of this code.” I 

It is contended bv the next of kin that the Thellusson Wet, 
enacted by Parliament in the year 1800, was in force in 
^faryland on the 27th day of February, 1801, but thel ab¬ 
surdity of the contention disproves it because Parlianjient 
could not legislate for the State of ^Maryland after the (Con¬ 
stitutional Convention in 1776. i 

There is no decision of the Maryland Courts which ^ays 
that the Thellusson Act was evei’ in force in the Statej* of 
Maryland and it is not found in the collection of British 
statutes in force in Maryland as reported to the General 
Assembly by the late Chancellor Kilty or by Alexander in 
his collection of British statutes. i 

Over 120 years ago the question arose in iMaryhind 
whether the Statute of 4.3 Elizabeth, was in force in Mary¬ 
land, and in DasJik'll v. Attorney GcMcral, 5 H. & J. 392, 

the Court, beginning at p. 401, said; | 

! 

“The next and ])rincii)al (luestion is, whether the Stat¬ 
ute 43 Elizabeth is in force in this State? which I we 
think depends entirely upon the construction toibe 
given to the third section of the bill of rights and the 
evidence furnished bv Chancellor Kiltv’s Keport of the 
Statutes. * • ‘ I 
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‘‘This view of the third section of the bill of rights 
raises the question, Which of the statutes existing at 
the time of the first emigration had by experience been 
found applicable? The only evidence to be found on 
that subject is furnished by Kilty’s Report of the Stat¬ 
utes, in which the 4^3 of Elizabeth is classed among 
those which are said not to have been found ai)plicable. 
That book was compiled, printed, and distributed, un¬ 
der the sanction of the State, for the use of its officers, 
and is a safe guide in exploring an otherwise very du¬ 
bious path.” 

However before the trustees and next of kin can argue 
that the Thellusson Act is a part of the common law of the 
District of Columbia, it is necessary, according to Section 
1 of 1901 D. C. Code, for them to first establish that the 
Act was in force in Maryland on the 27th day of February, 
1801. 

But the fact is that the Act has never been recognized as 
effective anyvffiere in the United States. 

Woemer on Administration, Vol. 3, s. 428, p. 1442. 

Congdon v. Congdon, 160 Minn. 343, 200 N. W. 76. 

Henderson v. Henderson, 210 Ala. 73, 81, 97 So. 353. 

Odell V. Odell, 10 Allen, 1, 6. 

Bogert on Trusts and Trustees, Vol. 1, s. 215, p. 647. 

Even if the Act is effective in the District of Columbia, 
Lalor’s accumulation clause would be good anvwav for 
twenty-one years from his death. 

Kolb V. Landes, 277 Ill. 440, 115 N. E. 530. 

Scott, et al. V. West, et al., 63 Wis. 528, 573. 

Gray, Perpetuities, 3rd Ed., p. 540 et seq. 

Public Policy. 

The trust for the accumulation of the surplus income 
docs not offend public policy, because public policy permits 
of it; it only offends the next of kin. 

In Palms v. Palms, 68 Mich. 355, 36 N. W. 419, where 
millions were involved, the Court dispassionately said: 



“The various questions presented to the court by the 
bill in this cause were ably and elaborately arguec^ be¬ 
fore us by counsel of eminence and ability, but it sterns 
to me that the solution of the main question does not 
involve many of the questions discussed beforei us. 
And the case, in my opinion, does not depend at all 
upon the amount of money involved or the magnitude 
of the estate. If it be true that the accumulation pf a 
great fortune by a single individual is a public misfor¬ 
tune and against public policy, yet, nevertheless,! the 
power to govern that fortune and direct its course after 
the death of the owner, by ante mortem disposition, 
under our law's and the policy of our institutions is 
identical with the authority of the i)oorer man to ^lis- 
pose by will of the few* hundred dollars that he ipay 
have saved during his lifetime. The law in this regjard 
know’s, and should know, no difference between ithe 
rich and the poor. Indeed, it could make no distinction 
of this kind w'itliout special legislation, contrary to 
our institutions and the theory of our governmen|:, 

“The \Vill of Francis Palms must, then, in the outset, 
be considered and tested as any other Will would ibe, 
writhout reference to the amount it beejueaths or plaices 
in the hands of trustees. Much of the argument; of 
counsel has been directed to theories and j)urposes: of 
government as regards the accumulation and holding 
of vast estates w'hich, though correct in the abstrj^ct, 
in my opinion have no place in this discussion, ^nd 
can and should have no influence w’hatever in deter¬ 
mining the validity of the trust or trusts contained; in 
this Will. If this Will w'ould be valid if only one hijm- 
dred dollars w'as involved it must also be valid if I it 
dis])oses of ten millions. It is the wise and benefic(lnt 
purpose of the courts, if possible, to uphold and sus¬ 
tain Wills when there is no doubt w'hatever of the 
sanity and perfect competency of the testators to niafce 
them, and that they were executed without duress jor 
anv undue influence.” i 

I 

I 

i 

Wliile a little oldfashioned and perhaps not in line with 
“Tw'entieth Century” thinking, the Michigan Court alfeo 
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“The "Will is nothing: more nor less than a direction 
to the trustees to keep and manage this property pru¬ 
dently and judiciously, for the grandchildren, who take 
upon the death of the children. It is argued that the 
policy of the law invites the immediate breaking up of 
large estates, and the general division as soon as pos¬ 
sible of the money, so that it can be thrown out to the 
commons, and gathered up in small portions by the 
lucky ones who may have the opj)ortunity of so doing, 
so that the wealth of the countrv mav be as ev'enlv dis- 
tributed as possible. Granting that this may be so, 
there is as yet no law that imposes upon any man the 
duty of placing his earnings and savings at his death 
in the hands of those who will squander and dissipate 
them the quickest, nor any prohibition against his ])ass- 
ing by his children, and bestowing his fortune upon his 
grandchildren, even if by so doing he keeps such for¬ 
tune intact while his children live.” 

The argument against accumulation of wealth which the 
next of kin make was made lately in Moeller v. Kautz, 112 
Conn. 481, 152 A. 886, but the Court remained steadfast to 
recognized and established law. And the same plea was 
made in the Tlielh(SSon case but the Court said; 

“The judges are to declare the law, not to make the law. 
If an inconvenience arises, the legislature, not the 
judges, must apply the remedy.” 

See especially In re Rahn's Esf., 316 Mo. 492, 291 S. 

W. 120, 51 A. L. R. 877. 

The province of the judiciary respecting the declaration 
of what is, or is not, for the public weal is well expressed by 
Baron Parke in Egerton v. Brownloiv, 23 L. J. Ch. N. S. 348, 
370, 24 Eng. Rul. Cas. 129; 

“It is the province of the statesman, and not the lawyer, 
to discuss, and of the Legislature to determine, what 
is the best for the public good, and to provide for it by 
proper enactments. It is the province of the Judge to 
expound the law only—the written from the statute, 
the unwritten or common law from the decisions of our 
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predecessors and of our existing Courts—^fromithe 
textwriters of acknowledged authority, and upon;the 
principles to be clearly deduced from them by sobnd 
reason upon what is the best, in his opinion, for ithe 
advantage of the community. Some of these decisions 
may have, no doubt, been founded upon the prevailing 
and just opinions of the public good; * * * they have 
become a part of the recognized law, and we are there¬ 
fore bound by them; but we are not thereby authorijzed 
to establish as law everything which we may think for 
the public good, and prohibit everything which Iwe 

think otherwise.” j 

1 

I 

In Swann v. Swann, 21 Fed. 299, the Court said: ! 

I 

“Vague surmises and flippant assertions as to whai is 
the public policy of the state, or what would be shock¬ 
ing to the moral sense of its people, are not to be in¬ 
dulged in. The law points out the sources of infornjia- 
tion to which courts must appeal to determine the pub¬ 
lic policy of a state. The term, as it is often popularly 
used and defined, makes it an unknown and variable 
quantity,—much too indefinite and uncertain to be 
made the foundation of a judgment. The only authen¬ 
tic and admissible evidence of the public policy of! a 
state on any given subject are its constitution, laws ahd 
judicial decisions. The public policy of a state, iof 
which courts take notice, and to which they give effejst, 
must be deduced from these sources.” j 

In Hartford F. Ins. Co. v. Chicago M. d St. P. R. Co., 70 
Fed. 202, Judge Sanborn said: i 

“The public policy of a state or nation must be deter¬ 
mined by its constitution, laws and judicial decisions, 
and not by the varying opinions of laymen, law\’ers, 6r 
judges as to the demands of the interests of the pub¬ 
lic.” 


The Decision of the Trial Justice. 

I 

The Trial Justice says the gift of the trust estate itself 
is good notwithstanding the beneficiaries have to wait fbr 
it until the end of the trust, yet the income of the trust |s 


j 

i 





14 


denied them. He says the beneficiaries may have the tree 
at the end of the trust but not the fruit it bears in the 
meantime —or at any time. But the fruit should go with 
the tree. 

Perhaps there would be justification in law for denying 
the beneficiaries the income if the learned Justice had found 
and decreed that the trustt violates Section 1023; instead, 
he specifically decreed that the trust does not violate either 
Section 1023 or the rule against perpetuities, therefore the 
gift of the income is not void in its creation and no intestacy 
results. 

Nevertheless the Trial Justice has decreed that the sur¬ 
plus income from tlie beginning to the end of the trust is 
intestate property and he has vested the title thereof in 
the testator’s next of kin, carrying with it their right of 
alienation. 

If Vour Honors should agree with the Trial Justice that 
the tying up of the income of the trust estate is against 
public policy, it is submitted that the income should go 
seriatim as earned, and as directed by the Will: 

J—To my nephew, Charles Lalor Burdick, one-fifth 
(1/5 thereof, and if he be then deceased, to his law¬ 
ful issue per stirpes and not per capita. 

K—To my nephew, Thomas Morton Lalor, one-fifth 
(1/5) thereof, and if he be then deceased to his law¬ 
ful issue per stirpes and not per capita. 

L—To my neice, Margaret Lalor Cary, one-fifth 
(1/5) thereof, and if she be then deceased to her law¬ 
ful issue per stirpes and not per capita. 

M—To the lawful issue per stirpes and not per 
capita of my niece, Ruth Lalor, one-fifth (1/5) thereof. 

N—To the lawful issue per stirpes and not per capita 
of my niece. Ether Lalor, the remaining one-fifth (1/5) 
thereof. 


I 
I 
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0—In the event that any of iny nieces and neii)hews 
hereinbefore mentioned shall die having no lawful is¬ 
sue her or him surviving, then her or his one-fifth |(l/5) 
share shall be divided equally among my survjiving 
nieces and nephews above named and the lawful jissue 
of any deceased niece or nephew above named^ per 
stirpes and not per capita. 

j 

See— ! 

1 

Wasliington Loan S Trust Co. v. Hammond, 51 lApp. 

D. C. 260, 278 Fed. 569. i 

Wills, Vol. 69 C. J., sec. 1160, p. 117. i 

Wills, Vol. 69 C. J., sec. 1276, p. 256. i 

Wills, Vol. 69 C. J., sec. 2448, p. 1143. j 

i 

The 54 Pa^e Brief of the Next of Kin. i 

i 

The next of kin would have the Court (1) disregard the 
law established by Fitchic v. Brown; (2) disregard theipro- 
visions of section 1631 of the Code of 1901; (3) give them 
the trust estate of $2,000,000.00 notwithstanding the residu¬ 
ary clause creating the trust estate gives it to others;,and 
(4) give them the surplus income of the trust estate of 
$10,000,000.00 without the slightest authority of law. | 

It is a gallant appeal for the overthrow of established 
law and order and the substitution of force. Bv it the next 
of kill ask the Court, under the guise of law, to forcibly ^ive 
to them what the testator gave to others and which he nSver 
intended them to have. i 

For reasons of his own, the wisdom of which we are!not 
concerned, the testator jireferred and directed that the sur¬ 
plus income should accumulate and be paid over at a time 
fixed by him. That time was lawful according to FitcMp v. 
Brown. i 

In Bhclion v. King, 229 U. S. 90, 33 S. Ct. 686, 690, oj L. 
Ed. 1086, the Supreme Court said— I 

“There is no higher duty which rests upon a Cdurt 
than to carry out the intentions of a testator when |the 
provision is not repugnant to settled principles of p^h- 
lic policy and is otherwise valid.” (Italics supplied) 


I 
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Ill Smith V. Bell, 6 Pet. 68, 75, 8 L. Ed. 322, 325, Mr. Chief 
Justice Marshall said— 

“The intention of the testator, expressed in his Will, 
shall prevail, provided it be consistent with the rules of 
law.’’ 

The Guardian ad litem assigned the following errors 
committed by Mr. Justice Pine (R. 110): 

“8. In adjudging that the surplus income from the 
trust estate of Willard A. Lalor from the date of his 
death to the termination of the trust now belongs, 
passes and is distributable to the next of kin of Willard 
A. Lalor living at the time of his death, namely, his 
sister Anna Lalor Burdick, his brother Thomas Jetfer- 
son Lalor, and his niece Margaret Lalor Cary, share 
and share alike. 

“9. In not adjudging, as requested by the Guardian 
ad litem, that the surplus income of the trust estate 
from the date of the death of Willard A. Lalor to the 
termination of the trust belongs to the owners and 
beneficiaries thereof under sub-paragraphs J, K, L, M 
and N of Article Fifth of the Will of Willard A. Lalor, 
dated November 19, 1930, subject to the provisions of 
sub-paragraph 0 of said Article Fifth of said Will.” 

And in his original brief, the Guardian ad litem, as ap¬ 
pellant in 7773, stated: 

“4. There is no law which says that an accumulation 
clause, which does not violate the common law rule 
against perpetuities or any statutory law, shall be void 
in its inception. Consequently the gift of the surplus 
income, if it cannot legally be allowed to accumulate 
to await the termination of the trust, ought to be ac¬ 
celerated and go in possession as it accrues to those to 
whom the testator gave it rather than to those whom 
the testator never intended to have it, namely, his next 
of kin.” 

I do not ask the Court to make a new will for the testator. 
I ask the Court, in case Mr. Justice Pine’s decision is af- 


firmed, to send the income in the channel where the testiator 
directed it to go and not in a channel which would cui off 
the interests of the great nieces and great nephews con¬ 
trary to the Will and thereby make them wholly subjser- 
vient to the benevolence of their ancestors. Sec. 1631 I). C. 
Code 1901. 1 

When we take into account that we are dealing with 
income of a trust estate and not the estate itself—incbme 
that is being earned now and to be earned in the future, e., 
since the testator’s death and to the end of the trust—there 
ought not be any difficulty in carrying out the testator’s 
primary intention by releasing it as it is earned—ratjher 
than fifty years from now—to those whom the testajtor 
intended to get it. | 

The Trustees’ Present Attitude Towards Their Contest; of 

Lalor’s WiU. | 

After exposing the Will to the next of kin to aim at, the 

trustees now complacently tell the Court: I 

i 

Brief P. 9. “The trustees have given serious consideration! to 
the question of whether they should appeal from 
the decision below, or whether they should leaive 
the further conduct of the case to the adult defen¬ 
dants and the guardian ad litem.” 1 

Brief P. 7. “The trustees, however, do not wish to take, a 
I)artisan attitude, but are attempting to present 
such authorities as are available and such argju- 
jnent as may reasonably be made therefrom.” I 

Brief P. 58. “In this brief the trustees have endeavored |to 
maintain a non-partisan attitude.” i 

I 

But it is evident from the briefs of the next of kin that thiy 
realize that battles are not won by lighting on both sidejs, 
and the trustees’ expressed non-partisanship will not w}n 
this one. Having been invited by the trustees to join thejn 
in the contest of the Will, the next of kin do not argue fqr 
the Will in one breath and against it in the next; victory-^ 
not unconcern—is their goal. i 



18 


Ill the first place it is apparent that the testator never 
dreamed that the trustees would, if they could, contest the 
validity of any part of his Will, therefore he directed them 
to spare no expense in resisting a contest by his next of kin. 
His language in the Will and reiterated in the Codicil is— 

“The Executor and the Trustee of this my Last Will 
and Testament is directed not to compromise but to 
carry to the Court of last resort any contest of this 
Will and any beneficial provision herein is hereby re¬ 
voked so far as anv contestant of this Will is conceriiod 
and the share of such disinherited contestant shall be 
distributed as provided in case of death of a beneficiary 
without lawful issue.” 

Indeed the testator evidently knew it would be foreign 
to the legal or moral duty of his trustees to lead an attack 
upon his Will. Bed field v. Booth, 63 Conn. 299, 309. 

Nevertheless, on December 23, 1936, the testamentary 
trustees did attack the Will by questioning the validity of 
the surplus accumulation clause; thereby they opened the 
door, which the testator thought he had jnidlocked, for the 
next of kin to enter. And the next of kin entered and suc¬ 
ceeded in gaining from their posterity, whom I represent, 
title to $305,237.93 earned surplus income and also title 
to the surplus income hereafter earned on the trust estate 
during the entire duration of the trust—estimated at 
$10,000,000. It is significant, indeed, that the trustees now 
jubilantly point to this achievement as a j)artial vindication 
of their attack upon the Will (their Brief, p. 9). 

But the major onslaught on the Will came after Charles 
Lalor Burdick, (who is the only child of testator’s sister 
Anna Lalor Burdick) became vested with the power of trus¬ 
teeship. The supplemental question then raised, was— 

“Whether the provision contained in Article Fifth of 
said Last Will and Testament creating future remain¬ 
der interests, is valid or invalid.” 
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It is said in the trustees’ supplemental complaint (Ri 58) 
that this question did not arise until after the original <Jom- 
plaint was filed, but if there is a semblance of invalidil|y in 
the primary trust it is singular that the eminent coiinsel 
whose names appear on the original complaint did not i dis¬ 
cover it earlier. i 

I 

The Guardian ad litem Appeal. 

While the next of kin and Charles Lalor Burdick unsuc¬ 
cessfully attempted to have the Guardian ad litem’s apjieal 
dismissed (R. 123), nobody, except themselves has qj.ie«- 
tioned the trustees’ moral or legal duty to appeal. See brief 
of trustees, p. 9 et seq. j 

Question for the Trustees and the Next of Kin to Answer. 

i 

If a citizen by Will tics up his estate in trust for |the 
maximum period allowed by Section 1023, how long duT|ing 
that period may he legally tie up the surplus income i:f it 
cannot be tied up for the whole period? | 

CONCLUSION. ! 

i 

If Lalor’s postponing the enjoyment of the surplus |in- 
come to a remote time is found to be against public policy, 

as Justice Pine said is the case, then the beneficiarms 

. I • 

thereof under the Will should enjoy it now seriatim as it is 
earned. i 

I 

Respectfully submitted, | 


March 4, 1941. 


George C. Gektman, | 
Guardian ad lite^n.l 


I 
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